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issues and options. Potentially respon-
sible parties, as well as all other mem-
bers of the public interested in and ca-
pable of participating in assessments,
should be included in pre-incident plan-
ning to the fullest extent practicable.

(b) Regional Restoration Plans. Where
practicable, incident-specific restora-
tion plan development is preferred,
however, trustees may develop Re-
gional Restoration Plans. These plans
may be used to support a claim under
§990.56 of this part. Regional restora-
tion planning may consist of compiling
databases that identify, on a regional
or watershed basis, or otherwise as ap-
propriate, existing, planned, or pro-
posed restoration projects that may
provide appropriate restoration alter-
natives for consideration in the con-
text of specific incidents.

Subpart B—Authorities

§990.20 Relationship to the CERCLA
natural resource damage assess-
ment regulations.

(a) General. Regulations for assessing
natural resource damages resulting
from hazardous substance releases
under the Comprehensive Environ-
mental Response, Compensation, and
Liability Act of 1980, as amended
(CERCLA), 42 U.S.C. 9601 et seq., and
the Federal Water Pollution Control
Act (Clean Water Act), 33 U.S.C. 1321 et
seq., are codified at 43 CFR part 11. The
CERCLA regulations originally applied
to natural resource damages resulting
from oil discharges as well as haz-
ardous substance releases. This part
supersedes 43 CFR part 11 with regard
to oil discharges covered by OPA.

(b) Assessments commenced before Feb-
ruary 5, 1996. If trustees commenced a
natural resource damage assessment
for an oil discharge under 43 CFR part
11 prior to February 5, 1996 they may
complete the assessment in compliance
with 43 CFR part 11, or they may elect
to use this part, and obtain a rebut-
table presumption.

(c) Oil and hazardous substance mix-
tures. For natural resource damages re-
sulting from a discharge or release of a
mixture of oil and hazardous sub-
stances, trustees must use 43 CFR part
11 in order to obtain a rebuttable pre-
sumption.

§990.23

§990.21 Relationship to the NCP.

This part provides procedures by
which trustees may determine appro-
priate restoration of injured natural
resources and services, where such in-
juries are not fully addressed by re-
sponse actions. Response actions and
the coordination with damage assess-
ment activities are conducted pursuant
to the National Oil and Hazardous Sub-
stances Pollution Contingency Plan
(NCP), 40 CFR part 300.

§990.22 Prohibition on double recov-
ery.

When taking actions under this part,
trustees are subject to the prohibition
on double recovery, as provided in 33
U.S.C. 2706(d)(3) of OPA.

§990.23 Compliance with NEPA and
the CEQ regulations.

(a) General. The National Environ-
mental Policy Act (NEPA), 42 U.S.C.
4321 et seq. and Council on Environ-
mental Quality (CEQ) regulations im-
plementing NEPA, 40 CFR chapter V,
apply to restoration actions by federal
trustees, except where a categorical ex-
clusion or other exception to NEPA ap-
plies. Thus, when a federal trustee pro-
poses to take restoration actions under
this part, it must integrate this part
with NEPA, the CEQ regulations, and
NEPA regulations promulgated by that
federal trustee agency. Where state
NEPA-equivalent laws may apply to
state trustees, state trustees must con-
sider the extent to which they must in-
tegrate this part with their NEPA-
equivalent laws. The requirements and
process described in this section relate
only to NEPA and federal trustees.

(b) NEPA requirements for federal trust-
ees. NEPA becomes applicable when
federal trustees propose to take res-
toration actions, which begins with the
development of a Draft Restoration
Plan under §990.55 of this part. Depend-
ing upon the circumstances of the inci-
dent, federal trustees may need to con-
sider early involvement of the public in
restoration planning in order to meet
their NEPA compliance requirements.

(c) NEPA process for federal trustees.
Although the steps in the NEPA proc-
ess may vary among different federal
trustees, the process will generally in-
volve the need to develop restoration
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§990.23

plans in the form of an Environmental
Assessment or Environmental Impact
Statement, depending upon the trustee
agency’s own NEPA regulations.

(1) Environmental Assessment. (i) Pur-
pose. The purpose of an Environmental
Assessment (EA) is to determine
whether a proposed restoration action
will have a significant (as defined
under NEPA and §1508.27 of the CEQ
regulations) impact on the quality of
the human environment, in which case
an Environmental Impact Statement
(EIS) evaluating the impact is re-
quired. In the alternative, where the
impact will not be significant, federal
trustees must issue a Finding of No
Significant Impact (FONSI) as part of
the restoration plans developed under
this part. If significant impacts to the
human environment are anticipated,
the determination to proceed with an
EIS may be made as a result, or in lieu,
of the development of the EA.

(ii) General steps. (A) If the trustees
decide to pursue an EA, the trustees
may issue a Notice of Intent to Prepare
a Draft Restoration Plan/EA, or pro-
ceed directly to developing a Draft
Restoration Plan/EA.

(B) The Draft Restoration Plan/EA
must be made available for public re-
view before concluding a FONSI or pro-
ceeding with an EIS.

(C) If a FONSI is concluded, the res-
toration planning process should be no
different than under §990.55 of this
part, except that the Draft Restoration
Plan/EA will include the FONSI anal-
ysis.

(D) The time period for public review
on the Draft Restoration Plan/EA must
be consistent with the federal trustee
agency’s NEPA requirements, but
should generally be no less than thirty
(30) calendar days.

(E) The Final Restoration Plan/EA
must consider all public comments on
the Draft Restoration Plan/EA and
FONSI.

(F) The means by which a federal
trustee requests, considers, and re-
sponds to public comments on the
Draft Restoration Plan/EA and FONSI
must also be consistent with the fed-
eral agency’s NEPA requirements.

(2) Environmental Impact Statement. (i)
Purpose. The purpose of an Environ-
mental Impact Statement (EIS) is to
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involve the public and facilitate the de-
cisionmaking process in the federal
trustees’ analysis of alternative ap-
proaches to restoring injured natural
resources and services, where the im-
pacts of such restoration are expected
to have significant impacts on the
quality of the human environment.

(ii) General steps. (A) If trustees de-
termine that restoration actions are
likely to have a significant (as defined
under NEPA and §1508.27 of the CEQ
regulations) impact on the environ-
ment, they must issue a Notice of In-
tent to Prepare a Draft Restoration
Plan/EIS. The notice must be published
in the FEDERAL REGISTER.

(B) The notice must be followed by
formal public involvement in the devel-
opment of the Draft Restoration Plan/
EIS.

(C) The Draft Restoration Plan/EIS
must be made available for public re-
view for a minimum of forty-five (45)
calendar days. The Draft Restoration
Plan/EIS, or a notice of its availability,
must be published in the FEDERAL REG-
ISTER.

(D) The Final Restoration Plan/EIS
must consider all public comments on
the Draft Restoration Plan/EIS, and in-
corporate any changes made to the
Draft Restoration Plan/EIS in response
to public comments.

(E) The Final Restoration Plan/EIS
must be made publicly available for a
minimum of thirty (30) calendar days
before a decision is made on the federal
trustees’ proposed restoration actions
(Record of Decision). The Final Res-
toration Plan/EIS, or a notice of its
availability, must be published in the
FEDERAL REGISTER.

(F) The means by which a federal
trustee agency requests, considers, and
responds to public comments on the
Final Restoration Plan/EIS must also
be consistent with the federal agency’s
NEPA requirements.

(G) After appropriate public review
on the Final Restoration Plan/EIS is
completed, a Record of Decision (ROD)
is issued. The ROD summarizes the
trustees’ decisionmaking process after
consideration of any public comments
relative to the proposed restoration ac-
tions, identifies all restoration alter-
natives (including the preferred alter-
native(s)), and their environmental
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consequences, and states whether all
practicable means to avoid or minimize
environmental harm were adopted
(e.g., monitoring and corrective ac-
tions). The ROD may be incorporated
with other decision documents pre-
pared by the trustees. The means by
which the ROD is made publicly avail-
able must be consistent with the fed-
eral trustee agency’s NEPA require-
ments.

(d) Relationship to Regional Restoration
Plans or an existing restoration project. If
a Regional Restoration Plan or exist-
ing restoration project is proposed for
use, federal trustees may be able to
tier their NEPA analysis to an existing
EIS, as described in §§1502.20 and 1508.28
of the CEQ regulations.

§990.24 Compliance with other appli-
cable laws and regulations.

(a) Worker health and safety. When
taking actions under this part, trustees
must comply with applicable worker
health and safety considerations speci-
fied in the NCP for response actions.

(b) Natural Resources protection. When
acting under this part, trustees must
ensure compliance with any applicable
consultation, permitting, or review re-
quirements, including but not limited
to: the Endangered Species Act of 1973,
16 U.S.C. 1531 et seq.; the Coastal Zone
Management Act of 1972, 16 U.S.C. 1451
et seq.; the Migratory Bird Treaty Act,
16 U.S.C. 703 et seq.; the National Ma-
rine Sanctuaries Act, 16 U.S.C. 1431 et
seq.; the National Historic Preservation
Act, 12 U.S.C. 470 et seq.; the Marine
Mammal Protection Act, 16 U.S.C. 1361
et seq.; and the Archaeological Re-
sources Protection Act, 16 U.S.C. 470 et
seq.

§990.25 Settlement.

Trustees may settle claims for nat-
ural resource damages under this part
at any time, provided that the settle-
ment is adequate in the judgment of
the trustees to satisfy the goal of OPA
and is fair, reasonable, and in the pub-
lic interest, with particular consider-
ation of the adequacy of the settlement
to restore, replace, rehabilitate, or ac-
quire the equivalent of the injured nat-
ural resources and services. Sums re-
covered in settlement of such claims,
other than reimbursement of trustee

§990.26

costs, may only be expended in accord-
ance with a restoration plan, which
may be set forth in whole or in part in
a consent decree or other settlement
agreement, which is made available for
public review.

§990.26 Emergency restoration.

(a) Trustees may take emergency res-
toration action before completing the
process established under this part,
provided that:

(1) The action is needed to avoid irre-
versible loss of natural resources, or to
prevent or reduce any continuing dan-
ger to natural resources or similar
need for emergency action;

(2) The action will not be undertaken
by the lead response agency;

(3) The action is feasible and likely
to succeed,;

(4) Delay of the action to complete
the restoration planning process estab-
lished in this part likely would result
in increased natural resource damages;
and

(5) The costs of the action are not un-
reasonable.

(b) If response actions are still under-
way, trustees must coordinate with the
On-Scene Coordinator (0OSC), con-
sistent with the NCP, to ensure that
emergency restoration actions will not
interfere with or duplicate ongoing re-
sponse actions. Emergency restoration
may not address residual oil unless:

(1) The OSC’s response is complete;
or

(2) The OSC has determined that the
residual oil identified by the trustee as
part of a proposed emergency restora-
tion action does not merit further re-
sponse.

(c) Trustees must provide notice to
identified responsible parties of any
emergency restoration actions and, to
the extent time permits, invite their
participation in the conduct of those
actions as provided in §990.14(c) of this
part.

(d) Trustees must provide notice to
the public, to the extent practicable, of
these planned emergency restoration
actions. Trustees must also provide
public notice of the justification for,
nature and extent of, and results of
emergency restoration actions within a
reasonable time frame after comple-
tion of such actions. The means by
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