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consumer product or in the home envi-
ronment. Because these consumers are,
therefore, more vulnerable to danger in
products designed for their special use
or frequently used by them, the Com-
mission will usually place a higher pri-
ority, assuming other factors are
equal, on preventing product related
injury to children, the handicapped,
and senior citizens.

(7) Probability of exposure to hazard.
The Commission may also consider
several other things which can help to
determine the likelihood that a con-
sumer would be injured by a product
thought to be hazardous. These are the
number of units of the product that are
being used by consumers, the frequency
with which such use occurs, and the
likelihood that in the course of typical
use the consumer would be exposed to
the identified risk of injury.

(8) Additional criteria. Additional cri-
teria may arise that the staff believes
warrant the Commission’s attention.
The Commission encourages the inclu-
sion of such criteria for its consider-
ation in establishing priorities. The
Commission recognizes that incon-
trovertible data related to the criteria
identified in this policy statement may
be difficult to locate or develop on a
timely basis. Therefore, the Commis-
sion may not require extensive docu-
mentation on each and every criterion
before making a decision. In addition,
the Commission emphasizes that the
order of listing of the criteria in this
policy is not intended to indicate ei-
ther the order in which they are to be
considered or their relative impor-
tance. The Commission will consider
all the criteria to the extent feasible in
each case, and as interactively or joint-
ly as possible.

(Sec. 4, 15 U.S.C. 2053, 86 Stat. 1210; as amend-
ed by sec. 4, Pub. L. 94-284)

[42 FR 53953, Oct. 4, 1977]

§1009.9 Policy regarding the granting
of emergency exemptions from
Commission regulations.

(a) This document states the Con-
sumer Product Safety Commission’s
policy with respect to emergency re-
quests for exemptions for companies
which inadvertently produce products
that do not conform to Commission
regulations issued under the five acts
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the Commission administers. These
acts are the Consumer Product Safety
Act, the Federal Hazardous Substances
Act, the Flammable Fabrics Act, the
Poison Prevention Packaging Act of
1970 and the Refrigerator Safety Act.
While the Commission is reluctant to
grant such requests, it believes that
the public should be apprised of the
manner in which it rules on exemption
requests and therefore is publishing the
policy to provide guidance to industry
and others making such requests. The
publication of the policy will also serve
to inform the public of the criteria
that the Commission uses in ruling
upon such requests. This policy is in-
tended to cover emergency requests for
exemptions and, while relevant, is not
intended to limit the discretion of
CPSC staff to close or not to open cases
in the routine enforcement of CPSC
regulations.

(b) The policy governs requests for
exemption from any regulation under
any act the Commission administers.
The policy lists criteria the Commis-
sion considers in deciding whether to
grant or deny an exemption request
and therefore, should provide guidance
to companies on the types of informa-
tion to be submitted with requests. In
addition, published Commission proce-
dures regarding petitioning for amend-
ments to regulations may assist com-
panies in determining what supporting
data to submit with a request. (See, for
example, existing Commission proce-
dures at 16 CFR 1110, 16 CFR 1607.14, 16
CFR 1500.82 and 16 CFR 1500.201). The
exemption requests themselves should
be filed with the Office of the Sec-
retary of the Commission.

(c) It is the general policy of the
Commission that when a particular ex-
emption request is made and granted,
all similarly situated persons are ac-
corded the same relief as the person
who requested the exemption. There-
fore, when any amendment to a Com-
mission regulation is proposed or a
statement of enforcement policy is
issued, the document to the extent
practicable will be phrased in objective
terms so that all similarly situated
persons will be able to determine
whether their products would fall with-
in the relief.
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(d) In deciding whether to grant or
deny an exemption request, the Com-
mission considers the following general
criteria:

(1) The degree to which the exemption if
granted would expose consumers to an in-
creased risk of injury: The Commission
does not believe it should exempt prod-
ucts which would present a signifi-
cantly greater risk to consumers than
complying products. Therefore, the
Commission will not grant exemption
requests in such cases.

(2) The cost to the Commission of grant-
ing emergency requests: Granting emer-
gency exemption requests will in most
cases require drafting a proposed and a
final amendment or a statement of en-
forcement policy for publication in the
FEDERAL REGISTER. Such action may
also require the Commission to mon-
itor the sale or distribution of the
products. These activities consume
scarce Commission resources. In some
instances, the costs to the Commission
may exceed the benefit to be derived by
a company and similarly situated com-
panies. If so, the Commission may deny
the request on this ground.

(3) The precedential effect of exempting
some products: The Commission recog-
nizes that decisions to exempt some
products set precedents in at least two
ways. First, they indicate to companies
that the CPSC will permit deviations
to a given regulation. Second, they in-
dicate to companies that the CPSC will
permit deviations to regulations in
general. Both precedents, if set care-
lessly by the CPSC, could result in
many requests for exemption and could
undermine the stability and integrity
of the Commission’s regulations.

(e) In deciding whether to grant or
deny an exemption request, the Com-
mission also considers the following
factors which relate specifically to the
company making the request: (If the
request is granted, all similarly situ-
ated companies, however, will be ac-
corded the same relief).

(1) The nature of the emergency exemp-
tion request: The Commission will not
reward bad quality control or faulty
design work by permitting companies
to market their mistakes. Although it
is difficult to detail specific instances,
the Commission is sympathetic to
companies that produced noncom-
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plying products due to factors beyond
their immediate control or despite
their best efforts.

(2) The economic loss which a company
will suffer if its emergency request is de-
nied: The greater the loss a company
may suffer the more likely the Com-
mission will favorably consider an ex-
emption. However, the Commission
does not believe economic loss alone
should be determinative of an emer-
gency exemption request.

(3) The fairness to competitors: The
Commission is reluctant to grant relief
if it could place the company at an un-
fair competitive advantage over other
companies which have successfully
complied with the same regulation.
Therefore, the Commission will afford
the same relief to similarly situated
companies, and will decline to grant a
request where unfair competitive ad-
vantage may result.

(15 U.S.C. 1191, 1261, 1471, 2051, 2111)
[44 FR 40639, July 12, 1979]
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various

§1011.1 General policy considerations;
scope.

(@) In order for the Consumer Prod-
uct Safety Commission to properly
carry out its mandate to protect the



