Consumer Product Safety Commission

(c) If no response is made within
twenty (20) working days or any exten-
sion thereof, the requester can consider
his or her administrative remedies ex-
hausted and seek judicial relief in a
United States District Court as speci-
fied in 5 U.S.C. 552(a)(4)(B). When it ap-
pears that no response can be made to
the requester within the applicable
time limit, the Secretary or delegate of
the Secretary may ask the requester to
forego judicial relief until a response
can be made. The Secretary or delegate
of the Secretary shall inform the re-
quester of the reason for the delay, of
the date on which a response may be
expected and of his/her right to seek ju-
dicial review as specified in 5 U.S.C.
552(a)(4)(B).

[42 FR 10490, Feb. 22, 1997, as amended at 62
FR 46197, Sept. 2, 1997]

§1015.7 Appeals from initial denials;
reconsideration by the Secretary.

(a) When the Secretary or delegate of
the Secretary has denied a request for
records in whole or in part, the re-
quester may, within 30 days of its re-
ceipt, appeal the denial to the General
Counsel of the Consumer Product Safe-
ty Commission, attention of the Sec-
retary, Washington, DC 20207.

(b) The General Counsel, or the Sec-
retary upon reconsideration, will act
upon an appeal within 20 working days
of its receipt. The time limitations on
an appeal begin to run as of the time
an appeal is received by the Office of
the Secretary and date stamped.

(c) After reviewing the appeal, the
Secretary will reconsider his/her initial
denial. If the Secretary upon reconsid-
eration decides to release any or all of
the information requested on appeal,
an appeal as to the information re-
leased will be considered moot; and the
Secretary will so inform the requester
and submitter of the information in ac-
cordance with §§1015.6(a) and 1015.18(b).
If the Secretary decides to affirm the
initial denial, in whole or in part, the
General Counsel will decide the appeal
within the 20-day time limit or any ex-
tension thereof in accordance with
§1015.5.

(d) The General Counsel shall have
the authority to grant or deny all ap-
peals and, as an exercise of discretion,
to disclose records exempt from man-
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datory disclosure under 5 U.S.C. 552(b).
In unusual or difficult cases the Gen-
eral Counsel may, in his/her discretion,
refer an appeal to the Commissioners
for determination.

(e) The General Counsel’s action on
appeal shall be in writing, shall be
signed by the General Counsel, and
shall constitute final agency action. A
denial in whole or in part of a request
on appeal shall set forth the exemption
relied upon; a brief explanation, con-
sistent with the purpose of the exemp-
tion, of how the exemption applies to
the records withheld; and the reasons
for asserting it. A denial in whole or in
part shall also inform the requester of
his/her right to seek judicial review of
the Commission’s final determination
in a United States district court, as
specified in 5 U.S.C. 552(a)(4)(B).

(f) If no response is made to the re-
quester within 20 working days or any
extension thereof, the requester may
consider his/her administrative rem-
edies exhausted and seek judicial relief
in a United States district court. When
no response can be made within the ap-
plicable time limit, the General Coun-
sel shall inform the requester of the
reason for the delay, of the date by
which a response may be expected, and
of the requester’s right to seek judicial
review as specified in 5 U.S.C.
552(a)(4)(B).

(g) Copies of all appeals and copies of
all actions on appeal shall be furnished
to and maintained in a public file by
the Secretary.

(5 U.S.C. 552(a)(6)(A); 5 U.S.C. 553; 15 U.S.C.
2076(b)(9))

[50 FR 7753, Feb. 26, 1985]
§1015.8 Requests received during the

course of administrative hearings.
[Reserved]

§1015.9 Fees
records.

for production of

(a) The Commission will provide, at
no charge, certain routine information.
For other Commission responses to in-
formation requests, the Secretary shall
determine and levy fees for duplica-
tion, search, review, and other services,
in accordance with this section.

(b) Fees shall be paid by check or
money order, payable to the Treasury
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of the United States and sent to the
Commission.

(c) The following definitions shall
apply under this section:

(1) Direct costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request.

(2) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents.

(3) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a FOIA request.

(4) Review refers to the process of ex-
amining documents located in response
to a commercial use request to deter-
mine whether any portion of any docu-
ment located is permitted to be with-
held.

(5) Commercial use request refers to a
request that seeks information for a
use or purpose that furthers commer-
cial, trade, or profit interests.

(6) Educational institution refers to an
entity organized and operated exclu-
sively for educational purposes, whose
purpose is scholarly.

(7) Non-commercial scientific institution
refers to an entity organized and oper-
ated exclusively for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(8) Representative of the news media re-
fers to any person or organization
which regularly publishes or dissemi-
nates news to the public, in print or
electronically.

(d) A commercial use request may
incur charges for duplication, search,
and review. The following requests may
incur charges only for duplication: A
request from an educational institu-
tion for records not sought for com-
mercial use; a request from a non-com-
mercial scientific institution for
records not sought for commercial use;
a request from a representative of the
news media. Any other request may
incur charges for duplication and
search.

(e) The following fee schedule will

apply:
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(1) Copies of documents reproduced
on a standard photocopying machine:
$0.10 per page.

(2) File searches conducted by cler-
ical personnel: $3.00 for each one-quar-
ter hour (a fraction thereof to be
counted as one-quarter hour). Any spe-
cial costs of sending records from field
locations to headquarters for review
will be included in search fees, billed at
the clerical personnel rate.

(3) File searches conducted by non-
clerical or professional or managerial
personnel: $4.90 for each one-quarter
hour (a fraction thereof to be counted
as one-quarter hour).

(4) Review of records: $4.90 for each
one-quarter hour (a fraction thereof to
be counted as one-quarter hour).

(5) Computerized records: $0.10 per
page of computer printouts or, for cen-
tral processing, $0.32 per second of cen-
tral processing unit (CPU) time; for
printer, $10.00 per 1,000 lines; and for
computer magnetic tapes or discs, di-
rect costs.

(6) Postage: Direct-cost basis for
mailing requested materials, if the re-
quester wants special handling or if the
volume or dimensions of the materials
requires special handling.

(7) Microfiche: $0.35 for each frame.

(8) Other charges for materials re-
quiring special reproducing or han-
dling, such as photographs, slides, blue-
prints, video and audio tape recordings,
or other unusual materials: direct-cost
basis.

(9) Any other service: An appropriate
fee established by the Secretary, based
on direct costs.

(f) Fees shall be waived as follows:

(1) No automatic fee waiver shall
apply to commercial use requests.

(2) The first $10.00 of duplication
costs shall be waived for requests from
educational institutions, non-commer-
cial scientific institutions, and rep-
resentatives of the news media.

(3) For all other requests, the first
$10.00 of duplication costs and the first
$40 of search costs shall be waived.

(4) The Secretary shall waive or re-
duce fees whenever disclosure of the re-
quested information is in the public in-
terest because it is likely to contribute
significantly to public understanding
of the operations or activities of the
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government and disclosure of the re-
quested information is not primarily in
the commercial interest of the re-
guester.

(5) In making a determination under
paragraph (f)(4) of this section, the
Secretary shall consider the following
factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns the operations or activities of
the government.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an
understanding of government oper-
ations or activities.

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activities.

(v) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(vi) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(6) Any determination made by the
Secretary concerning fee waivers may
be appealed by the requester to the
Commission’s General Counsel in the
manner described at §1015.7.

(g) Collection of fees shall be in ac-
cordance with the following:

(1) Interest will be charged on
amounts billed, starting on the 3lst
day following the day on which the re-
quester received the bill. Interest will
be at the rate prescribed in 31 U.S.C.
3717.

(2) Search fees will be imposed (on re-
questers charged for search time) even
if no responsive documents are located
or if the search leads to responsive doc-
uments that are withheld under an ex-
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emption to the Freedom of Information
Act. Such fees shall not exceed $25.00,
unless the requester has authorized a
higher amount.

(3) Before the Commission begins
processing a request or discloses any
information, it will require advance
payment if:

(i) Charges are estimated to exceed
$250.00 and the requester has no history
of payment and cannot provide satis-
factory assurance that payment will be
made; or

(i) A requester failed to pay the
Commission for a previous Freedom of
Information Act request within 30 days
of the billing date.

(4) The Commission will aggregate
requests, for the purposes of billing,
whenever it reasonably believes that a
requester or group of requesters is at-
tempting to separate a request into
more than one request for the purpose
of evading fees.

(5) If a requester’s total bill is less
than $9.00, the Commission will not re-
gquest payment.

[52 FR 28979, Aug. 5, 1987, as amended at 62
FR 46198, Sept. 2, 1997]

§1015.10 Commission report of actions
to Congress.

On or before February 1 of each year,
the Commission shall submit a report
of its activities with regard to freedom
of information requests during the pre-
ceding fiscal year to the Attorney Gen-
eral of the United States. This report
shall include:

(@) The number of determinations
made by the Commission not to comply
with requests for records made to the
Commission under the provisions of
this part and the reasons for each such
determination.

(b)(1) The number of appeals made by
persons under such provisions, the re-
sult of such appeals, and the reason for
the action upon each appeal that re-
sults in a denial of information; and

(2) A complete list of all statutes
that the Commission relies upon to
withhold information under such provi-
sions, a description of whether a court
has upheld the decision of the Commis-
sion to withhold information under
each such statute, and a concise de-
scription of the scope of any informa-
tion withheld.



