Federal Trade Commission

AUTHORITY: 15 U.S.C. 41-58.

SOURCE: 61 FR 53316, Oct. 11, 1996, unless
otherwise noted.

§260.1 Statement of purpose.

The guides in this part represent ad-
ministrative interpretations of laws
administered by the Federal Trade
Commission for the guidance of the
public in conducting its affairs in con-
formity with legal requirements. These
guides specifically address the applica-
tion of Section 5 of the FTC Act to en-
vironmental advertising and mar-
keting practices. They provide the
basis for voluntary compliance with
such laws by members of industry.
Conduct inconsistent with the posi-
tions articulated in these guides may
result in corrective action by the Com-
mission under Section 5 if, after inves-
tigation, the Commission has reason to
believe that the behavior falls within
the scope of conduct declared unlawful
by the statute.

§260.2 Scope of guides.

(@) These guides apply to environ-
mental claims included in labeling, ad-
vertising, promotional materials and
all other forms of marketing, whether
asserted directly or by implication,
through words, symbols, emblems,
logos, depictions, product brand names,
or through any other means, including
marketing through digital or elec-
tronic means, such as the Internet or
electronic mail. The guides apply to
any claim about the environmental at-
tributes of a product, package or serv-
ice in connection with the sale, offer-
ing for sale, or marketing of such prod-
uct, package or service for personal,
family or household use, or for com-
mercial, institutional or industrial use.

(b) Because the guides are not legis-
lative rules under Section 18 of the
FTC Act, they are not themselves en-
forceable regulations, nor do they have
the force and effect of law. The guides
themselves do not preempt regulation
of other federal agencies or of state and
local bodies governing the use of envi-
ronmental marketing claims. Compli-
ance with federal, state or local law
and regulations concerning such
claims, however, will not necessarily
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preclude Commission law enforcement
action under Section 5.

[63 FR 24248, May 1, 1998]

§260.3 Structure of the guides.

The guides are composed of general
principles and specific guidance on the
use of environmental claims. These
general principles and specific guid-
ance are followed by examples that
generally address a single deception
concern. A given claim may raise
issues that are addressed under more
than one example and in more than one
section of the guides. In many of the
examples, one or more options are pre-
sented for qualifying a claim. These op-
tions are intended to provide a ‘‘safe
harbor”” for marketers who want cer-
tainty about how to make environ-
mental claims. They do not represent
the only permissible approaches to
qualifying a claim. The examples do
not illustrate all possible acceptable
claims or disclosures that would be
permissible under Section 5. In addi-
tion, some of the illustrative disclo-
sures may be appropriate for use on la-
bels but not in print or broadcast ad-
vertisements and vice versa. In some
instances, the guides indicate within
the example in what context or con-
texts a particular type of disclosure
should be considered.

§260.4 Review procedure.

The Commission will review the
guides as part of its general program of
reviewing all industry guides on an on-
going basis. Parties may petition the
Commission to alter or amend these
guides in light of substantial new evi-
dence regarding consumer interpreta-
tion of a claim or regarding substan-
tiation of a claim. Following review of
such a petition, the Commission will
take such action as it deems appro-
priate.

§260.5 Interpretation and substan-
tiation of environmental marketing
claims.

Section 5 of the FTC Act makes un-
lawful deceptive acts and practices in
or affecting commerce. The Commis-
sion’s criteria for determining whether
an express or implied claim has been
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made are enunciated in the Commis-
sion’s Policy Statement on Deception.?
In addition, any party making an ex-
press or implied claim that presents an
objective assertion about the environ-
mental attribute of a product, package
or service must, at the time the claim
is made, possess and rely upon a rea-
sonable basis substantiating the claim.
A reasonable basis consists of com-
petent and reliable evidence. In the
context of environmental marketing
claims, such substantiation will often
require competent and reliable sci-
entific evidence, defined as tests, anal-
yses, research, studies or other evi-
dence based on the expertise of profes-
sionals in the relevant area, conducted
and evaluated in an objective manner
by persons qualified to do so, using pro-
cedures generally accepted in the pro-
fession to yield accurate and reliable
results. Further guidance on the rea-
sonable basis standard is set forth in
the Commission’s 1983 Policy State-
ment on the Advertising Substan-
tiation Doctrine. 49 FR 30999 (1984); ap-
pended to Thompson Medical Co., 104
F.T.C. 648 (1984). The Commission has
also taken action in a number of cases
involving alleged deceptive or unsub-
stantiated environmental advertising
claims. A current list of environmental
marketing cases and/or copies of indi-
vidual cases can be obtained by calling
the FTC Consumer Response Center at
(202) 326-2222.

[63 FR 24248, May 1, 1998]

§260.6 General principles.

The following general principles
apply to all environmental marketing
claims, including, but not limited to,
those described in §260.7. In addition,
§260.7 contains specific guidance appli-
cable to certain environmental mar-
keting claims. Claims should comport
with all relevant provisions of these
guides, not simply the provision that
seems most directly applicable.

1Cliffdale Associates, Inc., 103 F.T.C. 110, at
176, 176 n.7, n.8, Appendix, reprinting letter
dated Oct. 14, 1983, from the Commission to
The Honorable John D. Dingell, Chairman,
Committee on Energy and Commerce, U.S.
House of Representatives (1984) (‘‘Deception
Statement”).
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(a) Qualifications and disclosures. The
Commission traditionally has held that
in order to be effective, any qualifica-
tions or disclosures such as those de-
scribed in these guides should be suffi-
ciently clear, prominent and under-
standable to prevent deception. Clarity
of language, relative type size and
proximity to the claim being qualified,
and an absence of contrary claims that
could undercut effectiveness, will
maximize the likelihood that the quali-
fications and disclosures are appro-
priately clear and prominent.

(b) Distinction between benefits of prod-
uct, package and service. An environ-
mental marketing claim should be pre-
sented in a way that makes clear
whether the environmental attribute
or benefit being asserted refers to the
product, the product’s packaging, a
service or to a portion or component of
the product, package or service. In gen-
eral, if the environmental attribute or
benefit applies to all but minor, inci-
dental components of a product or
package, the claim need not be quali-
fied to identify that fact. There may be
exceptions to this general principle.
For example, if an unqualified ‘‘recy-
clable’ claim is made and the presence
of the incidental component signifi-
cantly limits the ability to recycle the
product, then the claim would be de-
ceptive.

Example 1: A box of aluminum foil is la-
beled with the claim ‘‘recyclable,” without
further elaboration. Unless the type of prod-
uct, surrounding language, or other context
of the phrase establishes whether the claim
refers to the foil or the box, the claim is de-
ceptive if any part of either the box or the
foil, other than minor, incidental compo-
nents, cannot be recycled.

Example 2: A soft drink bottle is labeled
“recycled.” The bottle is made entirely from
recycled materials, but the bottle cap is not.
Because reasonable consumers are likely to
consider the bottle cap to be a minor, inci-
dental component of the package, the claim
is not deceptive. Similarly, it would not be
deceptive to label a shopping bag ‘““‘recycled”
where the bag is made entirely of recycled
material but the easily detachable handle,
an incidental component, is not.

(c) Overstatement of environmental at-
tribute: An environmental marketing
claim should not be presented in a
manner that overstates the environ-
mental attribute or benefit, expressly
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