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§ 3.36 or placing the matter on the Com-
mission’s docket for review. Any order 
placing the matter on the Commis-
sion’s docket for review will set forth 
the scope of the review and the issues 
which will be considered and will make 
provision for the filing of briefs if 
deemed appropriate by the Commis-
sion. 

(b) Appeals upon a determination by 
the Administrative Law Judge. Except as 
provided in paragraph (a) of this sec-
tion, applications for review of a ruling 
by the Administrative Law Judge may 
be allowed only upon request made to 
the Administrative Law Judge and a 
determination by the Administrative 
Law Judge in writing, with justifica-
tion in support thereof, that the ruling 
involves a controlling question of law 
or policy as to which there is substan-
tial ground for difference of opinion 
and that an immediate appeal from the 
ruling may materially advance the ul-
timate termination of the litigation or 
subsequent review will be an inad-
equate remedy. Applications for review 
in writing may be filed, not to exceed 
fifteen (15) pages exclusive of those at-
tachments required below, within five 
(5) days after notice of the Administra-
tive Law Judge’s determination. Addi-
tionally, the moving party is required 
to attach the ruling or part thereof 
from which appeal is being taken and 
any other portions of the record on 
which the moving party is relying. An-
swer thereto may be filed within five 
(5) days after service of the application 
for review. The Commission may there-
upon, in its discretion, permit an ap-
peal. Commission review, if permitted, 
will be confined to the application for 
review and answer thereto, without 
oral argument or further briefs, unless 
otherwise ordered by the Commission. 

(c) Proceedings not stayed. Application 
for review and appeal hereunder shall 
not stay proceedings before the Admin-
istrative Law Judge unless the Judge 
or the Commission shall so order. 

[37 FR 5608, Mar. 17, 1972, as amended at 42 
FR 31591, June 22, 1977; 42 FR 33025, June 29, 
1977; 43 FR 56902 Dec. 5, 1978; 50 FR 53305, Dec. 
31, 1985] 

§ 3.24 Summary decisions. 
(a) Procedure. (1) Any party to an ad-

judicatory proceeding may move, with 

or without supporting affidavits, for a 
summary decision in the party’s favor 
upon all or any part of the issues being 
adjudicated. The motion shall be ac-
companied by a separate and concise 
statement of the material facts as to 
which the moving party contends there 
is not genuine issue. Counsel in support 
of the complaint may so move at any 
time after twenty (20) days following 
issuance of the complaint and any 
party respondent may so move at any 
time after issuance of the complaint. 
Any such motion by any party, how-
ever, shall be filed in accordance with 
the scheduling order issued pursuant to 
§ 3.21, but in any case at least twenty 
(20) days before the date fixed for the 
adjudicatory hearing. 

(2) Any other party may, within ten 
(10) days after service of the motion, 
file opposing affidavits. The opposing 
party shall include a separate and con-
cise statement of those material facts 
as to which the opposing party con-
tends there exists a genuine issue for 
trial, as provided in § 3.24(a)(3). The Ad-
ministrative Law Judge may, in his 
discretion, set the matter for oral ar-
gument and call for the submission of 
briefs or memoranda. If a party in-
cludes in any such brief or memo-
randum information that has been 
granted in camera status pursuant to 
§ 3.45(b) or is subject to confidentiality 
protections pursuant to a protective 
order, the party shall file two versions 
of the document in accordance with the 
procedures set forth in § 3.45(e). The de-
cision sought by the moving party 
shall be rendered within thirty (30) 
days after the opposition or any final 
brief ordered by the Administrative 
Law Judge is filed, if the pleadings and 
any depositions, answers to interrog-
atories, admissions on file, and affida-
vits show that there is no genuine issue 
as to any material fact and that the 
moving party is entitled to such deci-
sion as a matter of law. Any such deci-
sion shall constitute the initial deci-
sion of the Administrative Law Judge 
and shall accord with the procedures 
set forth in § 3.51(c). A summary deci-
sion, interlocutory in character and in 
compliance with the procedures set 
forth in § 3.51(c), may be rendered on 
the issue of liability alone although 
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there is a genuine issue as to the na-
ture and extent of relief. 

(3) Affidavits shall set forth such 
facts as would be admissible in evi-
dence and shall show affirmatively 
that the affiant is competent to testify 
to the matters stated therein. The Ad-
ministrative Law Judge may permit af-
fidavits to be supplemented or opposed 
by depositions, answers to interrog-
atories, or further affidavits. When a 
motion for summary decision is made 
and supported as provided in this rule, 
a party opposing the motion may not 
rest upon the mere allegations or deni-
als of his pleading; his response, by af-
fidavits or as otherwise provided in 
this rule, must set forth specific facts 
showing that there is a genuine issue of 
fact for trial. If no such response is 
filed, summary decision, if appropriate, 
shall be rendered. 

(4) Should it appear from the affida-
vits of a party opposing the motion 
that he cannot, for reasons stated, 
present by affidavit facts essential to 
justify his opposition, the Administra-
tive Law Judge may refuse the applica-
tion for summary decision or may 
order a continuance to permit affida-
vits to be obtained or depositions to be 
taken or discovery to be had or make 
such other order as is appropriate and 
a determination to that effect shall be 
made a matter of record. 

(5) If on motion under this rule a 
summary decision is not rendered upon 
the whole case or for all the relief 
asked and a trial is necessary, the Ad-
ministrative Law Judge shall make an 
order specifying the facts that appear 
without substantial controversy and 
directing further proceedings in the ac-
tion. The facts so specified shall be 
deemed established. 

(b) Affidavits filed in bad faith. (1) 
Should it appear to the satisfaction of 
the Administrative Law Judge at any 
time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the 
purpose of delay, or are patently frivo-
lous, the Administrative Law Judge 
shall enter a determination to that ef-
fect upon the record. 

(2) If upon consideration of all rel-
evant facts attending the submission of 
any affidavit covered by paragraph 
(b)(1) of this section, the Administra-

tive Law Judge concludes that action 
by him to suspend or remove an attor-
ney from the case is warranted, he 
shall take action as specified in 
§ 3.42(d). If the Administrative Law 
Judge concludes, upon consideration of 
all the relevant facts attending the 
submission of any affidavit covered by 
paragraph (b)(1) of this section, that 
the matter should be certified to the 
Commission for consideration of dis-
ciplinary action against an attorney, 
including reprimand, suspension or dis-
barment, the examiner shall certify the 
matter, with his findings and rec-
ommendations, to the Commission for 
its consideration of disciplinary action 
in the manner provided by the Commis-
sion’s rules. 

[35 FR 5007, Mar. 24, 1970, as amended at 50 
FR 53305, Dec. 31, 1985; 52 FR 22293, June 11, 
1987; 61 FR 50647, Sept. 26, 1996; 66 FR 17628, 
Apr. 3, 2001] 

§ 3.25 Consent agreement settlements. 
(a) The Administrative Law Judge 

may, in his discretion and without sus-
pension of prehearing procedures, hold 
conferences for the purpose of super-
vising negotiations for the settlement 
of the case, in whole or in part, by way 
of consent agreement. 

(b) A proposal to settle a matter in 
adjudication by consent agreement 
shall be submitted by way of a motion 
to withdraw the matter from adjudica-
tion for the purpose of considering the 
proposed consent agreement. Such mo-
tion shall be filed with the Secretary of 
the Commission, as provided in § 4.2. 
Any such motion shall be accompanied 
by a proposed consent agreement con-
taining a proposed order executed by 
one or more respondents and con-
forming to the requirements of § 2.32; 
the proposed consent agreement itself, 
however, shall not be placed on the 
public record unless and until it is ac-
cepted by the Commission as provided 
herein. If the proposed consent agree-
ment affects only some of the respond-
ents or resolves only some of the 
charges in adjudication, the motion re-
quired by this subsection shall so state 
and shall specify the portions of the 
matter that the proposal would re-
solve. 

(c) If the proposed consent agreement 
accompanying the motion has also 
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