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proceeding may go forward as though 
the brief has not been filed. 

(g) Designation of appellant and appel-
lee in cases involving cross-appeals. In a 
case involving an appeal by complaint 
counsel and one or more respondents, 
any respondent who has filed a timely 
notice of appeal and as to whom the 
Administrative Law Judge has issued 
an order to cease and desist shall be 
deemed an appellant for purposes of 
paragraphs (b), (c), and (d) of this sec-
tion. In a case in which the Adminis-
trative Law Judge has dismissed the 
complaint as to all respondents, com-
plaint counsel shall be deemed the ap-
pellant for purposes of paragraphs (b), 
(c), and (d) of this section. 

(h) Oral argument. All oral arguments 
shall be public unless otherwise or-
dered by the Commission. Oral argu-
ments will be held in all cases on ap-
peal to the Commission, unless the 
Commission otherwise orders upon its 
own initiative or upon request of any 
party made at the time of filing his 
brief. Oral arguments before the Com-
mission shall be reported stenographi-
cally, unless otherwise ordered, and a 
member of the Commission absent 
from an oral argument may participate 
in the consideration and decision of the 
appeal in any case in which the oral ar-
gument is stenographically reported. 
The purpose of oral argument is to em-
phasize and clarify the written argu-
ment appearing in the briefs and to an-
swer questions. Reading at length from 
the briefs or other texts is not favored. 

(i) Corrections in transcript of oral ar-
gument. The Commission will entertain 
only joint motions of the parties re-
questing corrections in the transcript 
of oral argument, except that the Com-
mission will receive a unilateral mo-
tion which recites that the parties 
have made a good faith effort to stipu-
late to the desired corrections but have 
been unable to do so. If the parties 
agree in part and disagree in part, they 
should file a joint motion incor-
porating the extent of their agreement, 
and, if desired, separate motions re-
questing those corrections to which 
they have been unable to agree. The 
Secretary, pursuant to delegation of 
authority by the Commission, is au-
thorized to prepare and issue in the 
name of the Commission a brief ‘‘Order 

Correcting Transcript’’ whenever a 
joint motion to correct transcript is re-
ceived. 

(j) Briefs of amicus curiae. A brief of 
an amicus curiae may be filed by leave 
of the Commission granted on motion 
with notice to the parties or at the re-
quest of the Commission, except that 
such leave shall not be required when 
the brief is presented by an agency or 
officer of the United States; or by a 
State, territory, commonwealth, or the 
District of Columbia, or by an agency 
or officer of any of them. The brief may 
be conditionally filed with the motion 
for leave. A motion for leave shall 
identify the interest of the applicant 
and state how a Commission decision 
in the matter would affect the appli-
cant or persons it represents. The mo-
tion shall also state the reasons why a 
brief of an amicus curiae is desirable. 
Except as otherwise permitted by the 
Commission, an amicus curiae shall 
file its brief within the time allowed 
the parties whose position as to affirm-
ance or reversal the amicus brief will 
support. The Commission shall grant 
leave for a later filing only for cause 
shown, in which event it shall specify 
within what period such brief must be 
filed. A motion for an amicus curiae to 
participate in oral argument will be 
granted only for extraordinary reasons. 

(k) Extension of word count limitation. 
Extensions of word count limitation 
are disfavored, and will only be granted 
where a party can make a strong show-
ing that undue prejudice would result 
from complying with the existing 
limit. 

[66 FR 17631, Apr. 3, 2001; 66 FR 20527, Apr. 23, 
2001] 

§ 3.53 Review of initial decision in ab-
sence of appeal. 

An order by the Commission placing 
a case on its own docket for review will 
set forth the scope of such review and 
the issues which will be considered and 
will make provision for the filing of 
briefs if deemed appropriate by the 
Commission. 

§ 3.54 Decision on appeal or review. 
(a) Upon appeal from or review of an 

initial decision, the Commission will 
consider such parts of the record as are 
cited or as may be necessary to resolve 
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the issues presented and, in addition, 
will, to the extent necessary or desir-
able, exercise all the powers which it 
could have exercised if it had made the 
initial decision. 

(b) In rendering its decision, the 
Commission will adopt, modify, or set 
aside the findings, conclusions, and 
rule or order contained in the initial 
decision, and will include in the deci-
sion a statement of the reasons or basis 
for its action and any concurring and 
dissenting opinions. 

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of 
the parties as to the form and content 
of the rule or order to be issued, the 
Commission, in its discretion, may 
withhold final action pending the re-
ceipt of such additional information or 
views. 

(d) The order of the Commission dis-
posing of adjudicative hearings under 
the Fair Packaging and Labeling Act 
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date 
thereof, which will not be prior to the 
ninetieth (90th) day after its publica-
tion unless the Commission finds that 
emergency conditions exist necessi-
tating an earlier effective date, in 
which event the Commission will speci-
fy in the order its findings as to such 
conditions. 

§ 3.55 Reconsideration. 

Within fourteen (14) days after com-
pletion of service of a Commission de-
cision, any party may file with the 
Commission a petition for reconsider-
ation of such decision, setting forth the 
relief desired and the grounds in sup-
port thereof. Any petition filed under 
this subsection must be confined to 
new questions raised by the decision or 
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file 
an answer thereto within ten (10) days 
after service upon him of the petition. 
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or 
to toll the running of any statutory 
time period affecting such decision or 

order unless specifically so ordered by 
the Commission. 

[32 FR 8449, June 13, 1967, as amended at 61 
FR 50650, Sept. 26, 1996] 

§ 3.56 Effective date of orders; applica-
tion for stay. 

(a) Other than consent orders, an 
order to cease and desist under section 
5 of the FTC Act becomes effective 
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the 
FTC Act, and except for divestiture 
provisions, as provided in section 
5(g)(4) of the FTC Act. 

(b) Any party subject to a cease and 
desist order under section 5 of the FTC 
Act, other than a consent order, may 
apply to the Commission for a stay of 
all or part of that order pending judi-
cial review. If, within 30 days after the 
application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of 
appeals where a petition for review of 
the order is pending. 

(c) An application for stay shall state 
the reasons a stay is warranted and the 
facts relied upon, and shall include sup-
porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application 
shall address the likelihood of the ap-
plicant’s success on appeal, whether 
the applicant will suffer irreparable 
harm if a stay is not granted, the de-
gree of injury to other parties if a stay 
is granted, and why the stay is in the 
public interest. 

(d) An application for stay shall be 
filed within 30 days of service of the 
order on the party. Such application 
shall be served in accordance with the 
provisions of § 4.4(b) of this part that 
are applicable to service in adjudica-
tive proceedings. Any party opposing 
the application may file an answer 
within 5 business days after receipt of 
the application. The applicant may file 
a reply brief, limited to new matters 
raised by the answer, within 3 business 
days after receipt of the answer. 

[60 FR 37748, July 21, 1995] 

Subpart G [Reserved] 
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