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label, person, commerce, principal display
panel, and random package have the
same meaning as those terms are de-
fined under part 500 of this chapter.

(b) The term packager and labeler
means any person engaged in the pack-
aging or labeling of any consumer com-
modity for distribution in commerce or
any person, other than a common car-
rier for hire, a contract carrier for hire,
or a freight forwarder for hire, engaged
in the distribution in commerce of any
packaged or labeled consumer com-
modity; except persons engaged in
business as wholesale or retail distribu-
tors of consumer commodities are not
included unless such persons (1) are en-
gaged in the packaging or labeling of
such commodities, or (2) prescribe or
specify by any means the manner in
which such commodities are packaged
or labeled.

(c) The terms ordinary and customary
and regular when used with the term
price means the price at which a con-
sumer commodity has been openly and
actively sold in the most recent and
regular course of business in a par-
ticular market or trade area for a rea-
sonably substantial period of time, i.e.,
a 30-day period. For consumer commod-
ities which fluctuate in price, the ordi-
nary and customary price shall be the
lowest price at which any substantial
sales were made during the aforesaid
30-day period.

GENERAL REQUIREMENTS

§502.3 Prohibited acts.

(a) No person engaged in the pack-
aging or labeling of any consumer com-
modity for distribution in commerce,
and no person (other than a common
carrier for hire, a contract carrier for
hire, or a freight forwarder for hire) en-
gaged in the distribution in commerce
of any packaged or labeled consumer
commodity, shall distribute or cause to
be distributed in commerce any such
commodity if such commodity is con-
tained in a package, or if there is af-
fixed to that commodity a label, which
does not conform to the provisions of
the Act and of the regulations in this
part.

(b) Persons engaged in business as
wholesale or retail distributors of con-
sumer commodities shall be subject to

§502.100

the Act and the regulations in this part
to the extent that such persons are en-
gaged in the packaging or labeling of
consumer commodities, or prescribe or
specify by any means the manner in
which such consumer commodities are
packaged or labeled.

CHARACTERIZATION OF PACKAGE SIZE
§§ 502.4-502.99 [Reserved]
RETAIL SALE PRICE REPRESENTATIONS

§502.100 “Cents-off” representations.

(a) The term cents-off representation
means any printed matter consisting of
the words *“‘cents-off’”” or words of simi-
lar import, placed upon any packaging
containing a consumer commodity or
placed upon any label affixed to such
commodity, stating or representing by
implication that the commodity is
being offered for sale at a price lower
than the ordinary and customary retail
sale price.

(b) Except as set forth in §502.101 of
this part, the package or label of a con-
sumer commodity shall not have im-
printed thereon by a packager or label-
er a ‘‘cents-off”’ representation unless:

(1) The commodity has been sold by
the packager or labeler at an ordinary
and customary price in the most recent
and regular course of business in the
trade area in which the ‘“‘cents-off”
promotion is made, either to the trade
in the event such commodity is not
sold at retail by the packager or label-
er, or to the public in the event such
commodity is sold at retail by the
packager or labeler.

(2) The packager or labeler sells the
commodity so labeled (either to the
trade in the event such commodity is
not sold at retail by the packager or la-
beler, or to the public in the event such
commodity is sold at retail by the
packager or labeler) at a reduction
from his ordinary and customary price,
which reduction is at least equal to the
amount of the ‘‘cents-off”’ representa-
tion imprinted on the commodity
package or label.

(3) Each ‘‘cents-off” representation
imprinted on the package or label is
limited to a phrase which reflects that
the price marked by the retailer rep-
resents the savings in the amount of
the ‘“‘cents-off” the retailer’s regular
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§502.101

price, e.g., “Price Marked is ¢ Off
the Regular Price’”. “Price Marked is
~_ Cents-off the Regular Price of This
Package’’; provided, the package or
label may in addition bear in the usual
pricing spot a form reflecting a space
for the regular price, the represented
“‘cents-off’”” and a space for the price to
be paid by the consumer.

(4) The packager or labeler who sells
the commodity at retail displays the
regular price, designated as the ‘“‘reg-
ular price”, clearly and conspicuously
on the package or label of the com-
modity or on a sign, placard, or shelf-
marker placed in a position contiguous
to the retail display of the ‘‘cents-off”
marked commodity, and the packager
or labeler who does not sell at retail
provides the retailer with a sign,
placard, shelf-marker, or other device
for the purpose of clearly and conspicu-
ously displaying the retailers regular
price, designated as ‘‘regular price”, in
a position contiguous to the ‘‘cents-
off”” marked commodity.

(5) The packager or labeler:

(i) Does not initiate more than three
‘“‘cents-off”” promotions of any single
size commodity in the same trade area
within a 12-month period;

(ii) Allows at least 30 days to lapse
between ‘‘cents-off’’ promotions of any
particular size packaged or labeled
commodity in a specific trade area; and

(iii) Does not sell any single size
commodity so labeled in a trade area
for a duration in excess of 6 months
within any 12-month period.

(6) Sales by the packager or labeler of
any single size commodity so labeled in
a trade area do not exceed in volume
fifty percent (50%) of the total volume
of sales of such size commodity in the
same trade area during any 12-month
period. The 12-month period used by
the packager or labeler may be the cal-
endar, fiscal, or market year provided
the identical period is applied in this
paragraph (b)(6) and paragraph (b)(5) of
this section. Volume limits may be cal-
culated on the basis of projections for
the current year but shall not exceed 50
percent of the sales for the preceding
year in the event actual sales are less
than the projection for the current
year.

(c) A packager or labeler will not
make a ‘‘cents-off’”” promotion avail-
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able in any circumstances where he
knows or should have reason to know
that it will be used as an instrumen-
tality for deception or for frustration
of value comparison, e.g., where the re-
tailer charges a price which does not
fully pass on to the consumers the rep-
resented price reduction or where the
retailer fails to display the regular
price in the display area of the ‘“‘cents-
off”” marked product. Nothing in this
rule, however, should be construed to
authorize or condone the illegal setting
or policing of retail prices by a pack-
ager or labeler in situations where he
does not sell to the public.

(d) A packager or labeler who spon-
sors a ‘‘cents-off’” promotion shall pre-
pare and maintain invoices or other
records showing compliance with this
section. The invoices or other records
required by this section shall be open
to inspection by duly authorized rep-
resentatives of this Commission and
shall be retained for a period of 1 year
subsequent to the end of the year (cal-
endar, fiscal, or market) in which the
““‘cents-off”” promotion occurs.

[36 FR 23057, Dec. 3, 1971]

§502.101 Introductory offers.

(a) The term introductory offer means
any printed matter consisting of the
words ‘‘introductory offer’” or words of
similar import, placed upon a package
containing any new commodity or
upon any label affixed to such new
commodity, stating or representing by
implication that such new commodity
is offered for retail sale at a price
lower than the anticipated ordinary
and customary retail sale price.

(b) The package or label of a con-
sumer commodity may not have im-
printed thereon by a packager or label-
er an introductory offer unless:

(1) The product contained in the
package is new, has been changed in a
functionally significant and substan-
tial respect, or is being introduced into
a trade area for the first time.

(2) The packager or labeler clearly
and conspicuously qualifies each offer
on a package or label with the phrase
“Introductory Offer.”’

(3) The packager or labeler does not
sell any commodity so labeled in a
trade area for a duration in excess of 6
months.
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