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Government employee as defined in 18 
U.S.C. 202; 

(2) The spouse or any minor or de-
pendent child of the individual referred 
to in paragraph (1) of this definition; 
and 

(3) Any trustee holding property in a 
trust in which an individual referred to 
in paragraph (1) or (2) of this definition 
has a beneficial interest in principal or 
income. 

Permitted property means: 
(1) An obligation of the United 

States; or 
(2) A diversified investment fund. A 

diversified investment fund is a diver-
sified mutual fund or diversified unit 
investment trust, as defined in 5 CFR 
2640.102(a), (k) and (u); 

(3) Provided, however, a permitted 
property cannot be any holding prohib-
ited by statute, regulation, rule, or Ex-
ecutive order. As a result, require-
ments applicable to specific agencies 
and positions may limit an eligible per-
son’s choices of permitted property. An 
employee seeking a Certificate of Di-
vestiture should consult the appro-
priate designated agency ethics official 
to determine whether a statute, regula-
tion, rule, or Executive order may 
limit choices of permitted property. 

§ 2634.1004 General rule. 
(a) The Director of the Office of Gov-

ernment Ethics may issue a Certificate 
of Divestiture for specific property in 
accordance with the procedures of 
§ 2634.1005 of this subpart if: 

(1) The Director determines that di-
vestiture of the property by an eligible 
person is reasonably necessary to com-
ply with 18 U.S.C. 208, or any other 
Federal conflict of interest statute, 
regulation, rule, or Executive order; or 

(2) A congressional committee re-
quires divestiture as a condition of 
confirmation. 

(b) The Director of the Office of Gov-
ernment Ethics cannot issue a Certifi-
cate of Divestiture for property that 
already has been sold. 

Example 1 to § 2634.1004: An employee is di-
rected to divest shares of stock, a limited 
partnership interest, and foreign currencies. 
If the sale of these assets will result in cap-
ital gains under the Internal Revenue Code, 
the employee may request and receive a Cer-
tificate of Divestiture. 

Example 2 to § 2634.1004: An employee of the 
Department of Commerce is directed to di-
vest his shares of XYZ stock acquired 
through the exercise of options held in an 
employee benefit plan. His gain from the sale 
of the stock will be treated as ordinary in-
come. Because only capital gains realized 
under Federal tax law are eligible for defer-
ral under section 1043, a Certificate of Dives-
titure cannot be issued for the sale of the 
XYZ stock. 

Example 3 to § 2634.1004: During her Senate 
confirmation hearing, a nominee to a De-
partment of Defense (DOD) position is di-
rected to divest stock in a DOD contractor 
as a condition of her confirmation. Eager to 
comply with the order to divest, the nominee 
sells her stock immediately after the hear-
ing and prior to being confirmed by the Sen-
ate. Once she is a DOD employee, she re-
quests a Certificate of Divestiture for the 
stock. Because the Office of Government 
Ethics cannot issue a Certificate of Divesti-
ture for property that has already been di-
vested, the employee’s request for a Certifi-
cate of Divestiture will be denied. 

Example 4 to § 2634.1004: After receiving a 
Certificate of Divestiture, the spouse of a 
Food and Drug Administration employee 
sold stock in a regulated company. Between 
the time of the request for the Certificate of 
Divestiture and the sale of the stock, the 
stock price dropped and the spouse sold the 
stock at a loss. Because the sale of the stock 
did not result in capital gains, the spouse 
has no need for the Certificate of Divestiture 
and cannot submit it to the Internal Rev-
enue Service for deferral of gains. No further 
action need be taken by the employee or the 
employee’s spouse in connection with the 
Certificate of Divestiture. 

§ 2634.1005 How to obtain a Certificate 
of Divestiture. 

(a) Employee’s request to the designated 
agency ethics official. An employee seek-
ing a Certificate of Divestiture must 
submit a written request to the des-
ignated agency ethics official at his or 
her agency. The request must contain: 

(1) A full and specific description of 
the property that will be divested. For 
example, if the property is corporate 
stock, the request must include the 
number of shares for which the eligible 
person seeks a Certificate of Divesti-
ture; 

(2) A brief description of how the eli-
gible person acquired the property; 

(3) A statement that the eligible per-
son holding the property has agreed to 
divest the property; and 

(4)(i) The date that the requirement 
to divest first applied; or 
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(ii) The date the employee first 
agreed that the eligible person would 
divest the property in order to comply 
with conflict of interest requirements. 

(b) Designated agency ethics official’s 
submission to the Office of Government 
Ethics. The designated agency ethics of-
ficial must forward to the Director of 
the Office of Government Ethics the 
employee’s written request described 
in paragraph (a) of this section. In ad-
dition, the designated agency ethics of-
ficial must submit: 

(1) A copy of the employee’s latest fi-
nancial disclosure report. If the em-
ployee is not required to file a finan-
cial disclosure report, the designated 
agency ethics official must obtain from 
the employee, and submit to the Office 
of Government Ethics, a listing of the 
employee’s interests that would be re-
quired to be disclosed on a confidential 
financial disclosure report excluding 
gifts and travel reimbursements. For 
purposes of this listing, the reporting 
period is the preceding twelve months 
from the date the requirement to di-
vest first applied or the date the em-
ployee first agreed that the eligible 
person would divest the property; 

(2) An opinion that describes why di-
vestiture of the property is reasonably 
necessary to comply with 18 U.S.C. 208, 
or any other Federal conflict of inter-
est statute, regulation, rule, or Execu-
tive order; and 

(3) A brief description of the employ-
ee’s position or a citation to a statute 
that sets forth the duties of the posi-
tion. 

(c) Divestitures required by a congres-
sional committee. In the case of a dives-
titure required by a congressional com-
mittee as a condition of confirmation, 
the designated agency ethics official 
must submit appropriate evidence that 
the committee requires the divestiture. 
A transcript of congressional testi-
mony or a written statement from the 
designated agency ethics official con-
cerning the committee’s custom re-
garding divestiture are examples of 
evidence of the committee’s require-
ments. 

(d) Divestitures for property held in a 
trust. In the case of divestiture of prop-
erty held in a trust, the employee must 
submit a copy of the trust instrument, 
as well as a list of the trust’s current 

holdings, unless the holdings are listed 
on the employee’s most recent finan-
cial disclosure report. In certain cases 
involving divestiture of property held 
in a trust, the Director may not issue 
a Certificate of Divestiture unless the 
parties take actions which, in the opin-
ion of the Director, are appropriate to 
exclude, to the extent practicable, par-
ties other than eligible persons from 
benefitting from the deferral of capital 
gains. Such actions may include, as 
permitted by applicable State law, di-
vision of the trust into separate port-
folios, special distributions, dissolution 
of the trust, or anything else deemed 
feasible by the Director, in his or her 
sole discretion. 

Example 1 to paragraph (d): An employee 
has a 90% beneficial interest in an irrev-
ocable trust created by his grandfather. His 
four adult children have the remaining 10% 
beneficial interest in the trust. A number of 
the assets held in the trust must be sold to 
comply with conflicts of interest require-
ments. Due to State law, no action can be 
taken to separate the trust assets. Because 
the adult children have a small interest in 
the trust and the assets cannot be separated, 
the Director may consider issuing a Certifi-
cate of Divestiture to the trustee for the sale 
of all of the conflicting assets. 

(e) Time requirements. A request for a 
Certificate of Divestiture does not ex-
tend the time in which an employee 
otherwise must divest property re-
quired to be divested pursuant to an 
ethics agreement, or prohibited by 
statute, regulation, rule, or Executive 
order. Therefore, an employee must 
submit his or her request for a Certifi-
cate of Divestiture as soon as possible 
once the requirement to divest be-
comes applicable. The Office of Govern-
ment Ethics will consider requests sub-
mitted beyond the applicable time pe-
riod for divestiture. If the designated 
agency ethics official submits a re-
quest to the Office of Government Eth-
ics beyond the applicable time period 
for divestiture, he must explain the 
reason for the delay. (See 5 CFR 2634.802 
and 2635.403 for rules relating to the 
time requirements for divestiture.) 

(f) Response by the Office of Govern-
ment Ethics. After reviewing the mate-
rials submitted by the employee and 
the designated agency ethics official, 
and making a determination that all 
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requirements have been met, the Direc-
tor will issue a Certificate of Divesti-
ture. The certificate will be sent to the 
designated agency ethics official who 
will then forward it to the employee. 

§ 2634.1006 Rollover into permitted 
property. 

(a) Reinvestment of proceeds. In order 
to qualify for deferral of capital gains, 
an eligible person must reinvest the 
proceeds from the sale of the property 
divested pursuant to a Certificate of 
Divestiture into permitted property 
during the 60-day period beginning on 
the date of the sale. The proceeds may 
be reinvested into one or more types of 
permitted property. 

Example 1 to paragraph (a): A recently hired 
employee of the Department of Transpor-
tation receives a Certificate of Divestiture 
for the sale of a large block of stock in an 
airline. He may split the proceeds of the sale 
and reinvest them in an S&P Index Fund, a 
diversified Growth Stock Fund, and U.S. 
Treasury bonds. 

Example 2 to paragraph (a): The Secretary 
of Treasury sells certain stock after receiv-
ing a Certificate of Divestiture and is consid-
ering reinvesting the proceeds from the sale 
into U.S. Treasury securities. However, be-
cause the Secretary of the Treasury is pro-
hibited by 31 U.S.C. 329 from being involved 
in buying obligations of the United States 
Government, the Secretary cannot reinvest 
the proceeds in such securities. However, she 
may invest the proceeds in a diversified mu-
tual fund. See the definition of permitted 
property at § 2634.1003. 

(b) Internal Revenue Service reporting 
requirements. An eligible person who 
elects to defer the recognition of cap-
ital gains from the sale of property 
pursuant to a Certificate of Divestiture 
must follow Internal Revenue Service 
rules for reporting the sale of the prop-
erty and the reinvestment transaction. 

§ 2634.1007 Cases in which Certificates 
of Divestiture will not be issued. 

The Director of the Office of Govern-
ment Ethics, in his or her sole discre-
tion, may deny a request for a Certifi-
cate of Divestiture in cases where an 
unfair or unintended benefit would re-
sult. Examples of such cases include: 

(a) Employee benefit plans. The Direc-
tor will not issue a Certificate of Dives-
titure if the property is held in a pen-
sion, profit-sharing, stock bonus, or 
other employee benefit plan and can 

otherwise be rolled over into an eligi-
ble tax-deferred retirement plan within 
the 60-day reinvestment period. 

(b) Complete divestiture. The Director 
will not issue a Certificate of Divesti-
ture unless the employee agrees to di-
vest all of the property that presents a 
conflict of interest, as well as other 
similar or related property that pre-
sents a conflict of interest under a Fed-
eral conflict of interest statute, regula-
tion, rule, or Executive order. However, 
any property that qualifies for a regu-
latory exemption at 5 CFR part 2640 
need not be divested for a Certificate of 
Divestiture to be issued. 

Example 1 to paragraph (b): A Department 
of Agriculture employee owns shares of 
stock in Better Workspace, Inc. valued at 
$25,000. As part of his official duties, the em-
ployee is assigned to evaluate bids for a con-
tract to renovate office space at his agency. 
The Department’s designated agency ethics 
official discovers that Better Workspace is 
one of the companies that has submitted a 
bid and directs the employee to sell his stock 
in the company. Because Better Workspace 
is a publicly traded security, the employee 
could retain up to $15,000 of the stock under 
the regulatory exemption for interests in se-
curities at 5 CFR 2640.202(a). He would be 
able to request a Certificate of Divestiture 
for the $10,000 of Better Workspace stock 
that is not covered by the exemption. Alter-
natively, he could request a Certificate of 
Divestiture for the entire $25,000 worth of 
stock. If he chooses to sell his stock down to 
an amount permitted under the regulatory 
exemption, the Office of Government Ethics 
will not issue additional Certificates of Di-
vestiture if the value of the stock goes above 
$15,000 again. 

(c) Property acquired under improper 
circumstances. The Director will not 
issue a Certificate of Divestiture: 

(1) If the eligible person acquired the 
property at a time when its acquisition 
was prohibited by statute, regulation, 
rule, or Executive order; or 

(2) If circumstances would otherwise 
create the appearance of a conflict 
with the conscientious performance of 
Government responsibilities. 

§ 2634.1008 Public access to a Certifi-
cate of Divestiture. 

A Certificate of Divestiture issued 
pursuant to the provisions of this sub-
part is available to the public in ac-
cordance with the rules of § 2634.603 of 
this part. 
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