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was personally and substantially involved.
The restriction does not apply because the
conduct does not occur in connection with
any representational activities.

§2637.204 Omne-year restriction on a
former senior employee’s trans-
actions with former agency on a
particular matter, regardless of
prior involvement.

(a) Basic prohibition of 18 U.S.C. 207(c).
For a period of one year after termi-
nating employment by the United
States, no former Senior Employee
(other than a special Government em-
ployee who serves for fewer than sixty
days in a calendar year) shall know-
ingly act as an agent or attorney for,
or otherwise represent, anyone in any
formal or informal appearance before,
or with the intent to influence, make
any written or oral communication on
behalf of anyone to (1) his or her
former department or agency, or any of
its officers or employees, (2) in connec-
tion with any particular Government
matter, whether or not involving a spe-
cific party, which is pending before
such department or agency, or in which
it has a direct and substantial interest.

(b) Transactions exempted from the
basic prohibition of 18 U.S.C. 207(c). The
prohibition set forth above shall not
apply to an appearance, a communica-
tion, or representation by a former
Senior Employee, who is:

(1) An elected official of a State or
local government, acting on behalf of
such government, or

(2) Whose principal occupation or em-
ployment is with (i) an agency or in-
strumentality of a State or local gov-
ernment, (ii) an accredited, degree-
granting institution of higher edu-
cation, as defined in section 1201(a) of
the Higher Education Act of 1965, or
(iii) a hospital or medical research or-
ganization, exempted and defined under
section 501(c)(3) of the Internal Rev-
enue Code of 1954, and the appearance,
communication, or representation is on
behalf of such government, institution,
hospital or organization.

Example 1: A former Senior Employee of
the Federal Highway Administration is ap-
pointed to the position of Secretary of
Transportation for the State of Kansas. He
would not be prohibited from transacting
business with his former agency concerning
new matters on behalf of the State. He
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would, however, be restricted as to 207(a) and
207(b) matters.

Example 2: A former Senior Employee of
the Department of Housing and Urban Devel-
opment establishes a consulting firm and is
engaged by the City of Los Angeles to aid it
in procuring a particular grant. He may not
represent Los Angeles before his former De-
partment because his “‘principal occupation
or employment” is not with such city.

Example 3: A former Senior Employee of
the Department of Education founds a voca-
tional school for the training of legal para-
professionals and associated staff. He desires
to communicate with officials at his former
Department for the purpose of establishing a
program of assistance to such institutions.
He may not do so, since the vocational
school is not an ‘“‘accredited, degree granting
institution of higher education.”

(c) No prior involvement required. The
prohibition contained in this section
applies without regard to whether the
former Senior Employee had partici-
pated in, or had responsibility for, the
particular matter and includes matters
which first arise after the employee
leaves Government service. The section
aims at the possible use of personal in-
fluence based upon past Governmental
affiliations to facilitate the trans-
action of business.

(d) Specific parties unnecessary. The
particular matter in which the former
Senior Employee proposes to act before
his or her former agency need not be
one ‘“‘involving specific parties,” and
thus is not limited to disputed pro-
ceedings or contracts in which a party
has already been identified. However,
the restriction does not encompass
every kind of matter, but only a par-
ticular one similar to those cited in the
statutory language, i.e., any judicial or
other proceeding, application, request
for a ruling or determination, contract,
claim, controversy, investigation,
charge, accusation, or arrest. Rule-
making is specifically included. Thus
such matters as the proposed adoption
of a regulation or interpretive ruling,
or an agency’s determination to under-
take a particular project or to open
such a project to competitive bidding
are covered. Not included are broad
technical areas and policy issues and
conceptual work done before a program
has become particularized into one or
more specific projects. The particular
matter must be pending before the
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agency or be one in which the agency
has a ‘‘direct and substantial interest.”

NOTE: Each post employment activity in
the examples in this section is assumed to
take place within one year of termination of
Government employment.

Example 1: A Senior Employee of the De-
partment of Health and Human Services
leaves Government employment for private
practice, and shortly thereafter telephones a
former associate urging that the Department
(a) adopt a new procedure to put a ceiling on
hospital costs; (b) not adopt a particular rule
proposed for drug testing; and (c) oppose a
bill pending in Congress relating to such
drug testing. He is prohibited from attempt-
ing to influence his former co-worker on any
of these matters. The first, not yet pending,
is of interest to the Department; the second
is pending in the Department; and the third
is pending elsewhere, and is of interest to the
Department. Note that the former Senior
Employee may, however, communicate the
same views to Congress, other agencies, the
public or the press.

Example 2: A recently retired Senior Em-
ployee of the Department of Defense believes
that the Department’s general emphasis on
manned aircraft is not in the national inter-
est. After his departure, he may continue to
argue the point to the Department.

(e) Element of controversy or influence
required. The prohibition on acting as a
representative or attempting to influ-
ence applies to situations in which
there is an appreciable element of ac-
tual or potential dispute or an applica-
tion or submission to obtain Govern-
ment rulings, benefits or approvals,
and not to a situation merely involv-
ing, for example: the transmission or
filing of a document that does not in-
volve an application for Government
benefit, approval or ruling; a request
for information; purely social or infor-
mational communications; or those re-
quired by law or regulations (in situa-
tions other than adversary pro-
ceedings). Each agency should, after
consulting with the Director or the At-
torney General, as appropriate, give
guidance on the kinds of applications,
filings and other matters which are not
prohibited by section 207(c).

Example 1: A former Senior Employee of
the Internal Revenue Service prepares and
mails a client’s tax return. This is not a pro-
hibited act. Should any controversy arise in
connection with the tax return, the former
employee may not represent the client, but
may be called upon to state how the return
was prepared.
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Example 2: A former Senior Employee of
the Securities and Exchange Commission
prepared and transmitted for filing to the
Commission a client’s annual report on form
10-K. This is not a violation, because the 10-
K is a disclosure report, not intended to ob-
tain a Government benefit or ruling.

Example 3: A former Senior Employee of
the Securities and Exchange Commission be-
comes executive vice-president of a major in-
dustrial corporation, registered under the
Securities Exchange Act of 1934. Pursuant to
Commission regulations, the officers of the
corporation are required to sign certain fil-
ings on behalf of the corporation, which are
transmitted to the Commission. The em-
ployee may review, concur or request
changes in, and sign any such filing required
to be transmitted to the Commission.

(f) Agency activity or interest in matter.
The restriction applies to the former
employee’s contacts with his or her
former agency in connection with a
matter before or of ‘“‘direct and sub-
stantial interest’ to the agency.

Example 1: A former Senior Employee of
the Securities and Exchange Commission is
asked to represent Z Company in a new mat-
ter before the Commission, one in which the
former employee had no prior involvement.
He may not do so.

Example 2: The matter in the foregoing ex-
ample is referred to the Department of Jus-
tice for prosecution, and the former em-
ployee is asked for the first time to rep-
resent Z Company in the criminal pro-
ceeding. The matter is likely to be of direct
and substantial interest to the Commission.
If so, the former employee may not commu-
nicate with the Commission in the matter.
However, the former Senior Employee may
communicate with the Commission in order
to determine whether it asserts a direct and
substantial interest in the criminal pro-
ceeding. In the event of a negative answer to
the question, the former Senior Employee
may communicate with the Commission.

Example 3: In connection with an entirely
new matter a former Senior Employee of the
Securities and Exchange Commission under-
takes the representation of Z Company in
private litigation brought by Q Company,
(e.g., a private action arising under the Secu-
rities Exchange Act of 1934). Before the suit
was commenced, there was no actual expres-
sion of interest by the Commission in the
matter. As the litigation develops, an impor-
tant question of statutory interpretation is
raised, and the Commission files a brief as
amicus curiae (friend of the court). The
former Senior Employee may respond to the
brief and need not withdraw from representa-
tion of Z Company, but he may not other-
wise communicate with the Commission in
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the matter. If the Commission were to com-
mence a proceeding or investigation again, Z
Company on the basis of the same facts in-
volved in the private litigation, the former
employee could continue his representation
in the private litigation, but could not rep-
resent Z Company in the Commission’s pro-
ceeding until after the expiration of one year
from the termination of his employment
with the Commission.

[NOTE: Where an agency becomes a party
to a proceeding subsequent to its commence-
ment, the question whether a former Senior
Employee may continue representation
should ordinarily be decided by the court on
a motion for disqualification in the par-
ticular circumstances.]

Example 4: In connection with a new mat-
ter, a former Senior Employee of the Federal
Food and Drug Administration, since retired
to private law practice, is asked to consult
and assist in the preparation of briefs to be
filed with the Administration on a new par-
ticular matter. He may do so, but he should
not sign briefs or other communications or
take any other action that might constitute
an appearance.

(g9) Application or proposals for funding
of research. In connection with any ap-
plication or proposal for Government
funding of research, the restrictions of
this section do not prevent a former
Senior Employee from assuming re-
sponsibility for the direction or con-
duct of such research and from pro-
viding scientific or technological infor-
mation to the Senior Employee’s
former agency regarding such research.
The former Senior Employee may not,
however, submit the application on be-
half of the applicant or argue for its
approval or funding by the agency.

Example 1: A former Senior Employee of
the National Institute of Health (NIH), em-
ployed by a non-exempt research institute,
prepares an application to NIH for a research
contract. The application is submitted to
NIH by the institute and lists the Senior
Employee as principal investigator. The Sen-
ior Employee does not violate 18 U.S.C. 207(c)
by preparing the application or by being list-
ed as principal investigator, since these are
not representational activities. He may also
sign an assurance to NIH, as part of the ap-
plication, that he will be responsible for the
scientific and technical direction and con-
duct of the project if an award is made. He
may also communicate with NIH to provide
scientific or technical information on the ap-
plication, including presentation to NIH per-
sonnel at the research site, so long as he
does not argue for approval or funding of the
application.
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(h) Personal matters. Unlike the provi-
sions of subsections 207(a) and (b) the
restrictions of this section apply when
the former Senior Employee seeks to
represent himself or herself. However,
they do not apply to appearances or
communications concerning matters of
a personal and individual nature, such
as personal income taxes, pension bene-
fits, or the application of any provision
of these regulations to an undertaking
proposed by a Senior Employee. (See 18
U.S.C. 207(i).) A former Senior Em-
ployee may also appear pro se (on his or
her own behalf) in any litigation or ad-
ministrative proceeding, involving the
individual’s former agency. The former
employee may not contact his or her
former agency in order to secure an
item of business, except for (1) discus-
sions in contemplation of being em-
ployed by the agency as a consultant
or otherwise; or (2) a proposal to fur-
nish scientific or technological infor-
mation to the Government.

Example 1: Any former Government Em-
ployee may contact his or her former agency
to seek information or determinations as to
matters in question under these regulations
or under 18 U.S.C. 207, such as whether a par-
ticular matter is considered to have been
under the employee’s official responsibility,
whether a matter is one in which the agency
asserts a direct and substantial interest, or
whether a current matter is considered to be
the same as that in which the employee had
been involved.

(i) Statements based on special knowl-
edge. The restrictions of the section do
not prevent a former Senior Employee
from making or providing a statement,
which is based on the former Senior
Employee’s own special knowledge in
the particular area that is the subject
matter of the statement, provided that
no compensation is thereby received,
other than that regularly provided by
law or regulation for witnesses. (See 18
U.S.C. 207(i).)

Example 1: A former Senior Employee may
make any statement of his own views to his
former agency on any subject matter in
which he has no substantial pecuniary inter-
ests, acting on his own behalf.

Example 2: A former Senior Employee is
called by his successor at the agency for the
purpose of eliciting some information on a
matter in which he had been involved in an
official capacity. His response is not prohib-
ited.
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Example 3: A former Senior Employee may
recommend an individual to her former
agency for employment, based on her own
personal knowledge of the individual’s quali-
fications and character.

(J) Measurement of one-year restriction
period. The statutory one-year period is
measured from the date when the indi-
vidual’s responsibility as a Senior Em-
ployee in a particular agency ends, not
from the termination of Government
service, unless the two occur simulta-
neously. (See §2637.202(e).)

§2637.205 Limitation of restrictions of
18 U.S.C. 207(c) to less than that
whole of a department or agency.

(a) Authority. There are two methods
by which the application of the one-
year ‘‘cooling-off’” prohibition of 18
U.S.C. 207(c) may be limited to less
than the entirety of a department or
agency. First, 18 U.S.C. 207(e) provides
that the Director may by rule des-
ignate as ‘‘separate’ a statutory agen-
cy or bureau which exercises functions
that are distinct and separate from the
remaining functions of the parent de-
partment or agency of which it is part.
(see §2637.214) Second, under the provi-
sions of 18 U.S.C. 207(d)(1)(C), the Direc-
tor may restrict the application of the
prohibition as to a former employee
(other than one who served in an Exec-
utive Level position or at a uniformed
service grade level of 0-9 and above) in-
sofar as it affects his or her commu-
nications with persons in an unrelated
agency or bureau within his former
parent department or agency which has
separate and distinct subject matter
jurisdiction from the agency or bureau
in which he or she served. (see
§2637.215)

(b) Distinctions between the 18 U.S.C.
207(e) and 207(d)(1)(C) provisions. (1) The
authority granted by 18 U.S.C. 207(e) is
applicable solely to a separate statutory
agency or bureau, that is, one created
by statute or the functions of which
are expressly referred to by statute in
such a way that is appears that Con-
gress intended that its functions were
to be separable. A determination made
under this 18 U.S.C. 207(e) does not,
however, benefit former heads of the
separate statutory agency or bureau.
Such a determination does, however,
work to the benefit of other employees
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at Executive Level or at uniformed
service grade level of 0-9 or above.

(2) The determination made pursuant
to section 207(d)(1)(C) is intended to
provide similar recognition of separa-
bility where the subordinate agency or
bureau has been administratively cre-
ated. A determination of such separa-
bility does inure to the benefit of the
head of the separate component if he is
a Senior Employee designated by the
Director. However, the determination
is not beneficial to persons, including
the head of a separate component, in
positions at Executive Level or serving
at uniformed service grade level of 0-9
above.

(c) Separate Statutory Components—(1)
Procedure. Each agency shall notify the
Director, in writing, of any separate
statutory agency or bureau which it
desires to submit for such designation
under 18 U.S.C. 207(e), providing:

(i) A description of the functions of
the agency or bureau, indicating the
basis on which such functions are
claimed to be distinct and separate
from the parent organization;

(if) The separate statutory basis of
the agency or bureau; and

(iii) ldentification of those positions
in the parent agency with official re-
sponsibility for supervision of such sep-
arate statutory agency or bureau.

(2) Standards. A parent agency may
propose as a ‘‘separate’” statutory
agency an agency or bureau (i) created
specifically by statute, (ii) the func-
tions of which are expressly referred to
by statute in such a way as to indicate
that a separate component was in-
tended or (iii) which is the successor to
either of the foregoing; but a decision
as to the sufficiency of the statutory
authority as well as the separability of
functions shall be reserved to the Di-
rector, OGE.

(3) Effect of designation. If a subordi-
nate part of an agency is designated as
‘‘separate’ by the Director, then Sen-
ior Employees of such separate agency
and those of the parent agency are not
subject to the restrictions of section
207(c) as to each others’ agencies—ex-
cept that the prohibition of section
207(c) remains applicable to the former
head of a ‘“‘separate’ subordinate agen-
cy and to former Senior Employees of

616



