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at the exercise of influence personal to 
the former Senior Employee. 

§ 2637.210 Officials of a State; officials 
of corporations created by an Act of 
Congress and public international 
organizations. 

For purposes of sections 207 (a), (b) 
and (c) of title 18 U.S.C.: 

(a) An official whose powers are es-
tablished by the constitution of any 
State of the United States does not act 
on behalf of ‘‘any other person’’ or 
‘‘anyone’’ when acting in his or her of-
ficial capacity, but rather constitutes 
the official authority of the State; and 

(b) A former employee does not en-
gage in unlawful activity when he or 
she acts on behalf of (1) a corporation 
specifically created by an Act of Con-
gress if any of its directors is currently 
appointed by the United States; or (2) 
any public international organization 
if he or she serves by nomination or re-
quest of the United States or on tem-
porary assignment from any agency. 

§ 2637.211 Standards and procedures 
for designating senior employee po-
sitions pursuant to 18 U.S.C. 207(d). 

(a) Definitions. As used in these regu-
lations, Senior Employee refers to any 
person specified in or designated pursu-
ant to 18 U.S.C. 207(d)(1); that is, em-
ployed by the United States: 

(1) At a rate of pay specified or fixed 
according to subchapter II of chapter 53 
of title 5, U.S.C., generally known as 
‘‘Executive Level;’’ or 

(2) On active duty as a commissioned 
officer of a uniformed service in a pay 
grade of 0–9 or above as described in 37 
U.S.C. 201; or 

(3) In a position in any pay system 
for which the basic rate of pay is equal 
to or greater than that for GS–17 as 
prescribed by 5 U.S.C. 5332 or positions 
which are established within the Sen-
ior Executive Service (SES) pursuant 
to the Civil Service Reform Act of 1978, 
or positions of active duty commis-
sioned officers of the uniformed serv-
ices assigned to pay grade 0–7 and 0–8, 
as described in 37 U.S.C. 201, and who 
has significant decision-making or su-
pervisory responsibilities, as des-
ignated by the Director, pursuant to 
paragraph (b) of this section. 

(b) Designation procedures. The fol-
lowing procedures will be followed in 

designation of Senior Employee posi-
tions pursuant to 18 U.S.C. 207(d)(1)(C): 

(1) Positions at GS–17 and 18 level, Sen-
ior Executive Service, and pay grades 0–7 
and 0–8 of the uniformed services. The 
following are designated effective Feb-
ruary 28, 1980, unless exempted as pro-
vided in paragraph (b)(2) of this sec-
tion: All positions classified at GS–17 
or above in the General Schedule; those 
in any other pay system, the rate of 
pay for which is at least that of grade 
GS–17; those in the Senior Executive 
Service; and those active duty uni-
formed service officers serving in pay 
grades 0–7 and 0–8. Each agency head 
shall submit to the Director, by May 
15, 1979 and on every May 15 thereafter, 
a report consisting of: (i) a description 
of all positions as set forth in this 
paragraph; (ii) the agency’s rec-
ommendation as to those positions 
that should not be designated, based on 
standards established in these regula-
tions or any other reason; and (iii) the 
basis and reasons for each such rec-
ommendation. After making such addi-
tional inquiries as appear desirable, the 
Director will determine which posi-
tions should be exempt. Notwith-
standing the foregoing, the effective 
date for Executive Level positions, 
whether or not included in the Senior 
Executive Service, is July 1, 1979. 

(2) Standards for designation and ex-
emption. Positions, or classes of posi-
tions, which do not have significant de-
cision-making or supervisory responsi-
bility will be exempted from designa-
tion. Initial exemptions will be retro-
active. Classes of positions which may 
be considered for exemption are those 
in which decision-making responsi-
bility does not regularly extend to 
major policy issues within the agency 
or in which supervisory responsibility 
extends to less than all of a direc-
torate, bureau or department which 
has major policy or operational respon-
sibility. The foregoing may include, 
without limitation, special assistants, 
technical and professional advisors to 
persons who make policy decisions, 
those involved primarily in research 
and technical work, and administrative 
law judges. 

(3) Senior Executive Service. The estab-
lishment of positions within the Senior 
Executive Service pursuant to the Civil 
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Service Reform Act of 1978 is the re-
sponsibility of the Office of Personnel 
Management. The choice of an indi-
vidual to enter or not to enter the Sen-
ior Executive Service is not a relevant 
factor in the designation under these 
regulations of a position held by such 
person. 

(4) ‘‘Rate of pay.’’ As used in the defi-
nition of Senior Employee, the ‘‘rate of 
pay’’ is that specified by or pursuant to 
law without regard to the ceiling limi-
tations of section 5308 or section 5373 of 
title 5 U.S.C.; except that an individual 
in an executive level or GS–17 or 18 po-
sition is deemed to be employed at the 
rate of pay specified for that position. 
Increases in pay due to ‘‘steps’’ are not 
considered in determining pay grade or 
level. 

(c) Differential designation. Where ap-
propriate, the Director may designate 
positions for purposes of 18 U.S.C. 
207(c) without designating the posi-
tions for purposes of 18 U.S.C. 207(b)(ii). 

Example 1: It may be determined that a 
given position or class of positions will be re-
stricted as to contact in the first post em-
ployment year, but not as to assisting in rep-
resentation. 

(d) Fair notice of designation. No Sen-
ior Employee designation made pursu-
ant to 18 U.S.C. 207(d)(1)(C) will be ef-
fective until the last day of the fifth 
full calendar month after the first pub-
lication of a notice by the Director of 
intention to designate; except as indi-
cated in paragraph (i) of this section, 
and as to a person first occupying the 
position after such notice is published. 
The designation in paragraph (b)(1) of 
this section and the comparable des-
ignation in the interim regulations of 
April 3, 1979 (44 FR 19974) constitutes 
notice. 

(e) ‘‘Acting’’ or temporary positions. An 
individual may serve in a position des-
ignated pursuant to 18 U.S.C. 207(d) for 
up to 60 days in an ‘‘acting’’ or tem-
porary capacity without being subject 
to those restrictions which specially 
apply to such positions, unless such in-
dividual (1) was transferred or detailed 
from another designated position, or (2) 
without a significant break in con-
tinuity, is named permanently to such 
position. 

(f) Special Government Employee. A 
Special Government Employee who 

serves on 60 days or less in a given cal-
endar year may serve in a designated 
position without being subject to the 
restrictions which specially apply to 
such position. A Special Government 
Employee is deemed to serve only on 
those days actually engaged in work 
for the Government under his or her 
Special Government Employee ar-
rangement. 

(g) Publication. Positions designated 
by the Director pursuant to 18 U.S.C. 
207(d)(1)(C) and not exempted will be 
published in the FEDERAL REGISTER. 

(h) Computation of time. An individual 
who transfers from a designated posi-
tion to one that is not designated shall 
compute the commencement of the 
time periods contained in 18 U.S.C. 207 
(b)(ii) and (c) from the time of such 
transfer, except as indicated in para-
graph (i) of this section. (See 
§ 2637.202(e).) 

(i) Position shifting. In any case where 
a person transfers from a designated 
position to one that is not, the agency 
head shall within one month transmit 
to the Director a report reciting the 
functions of each position, the reason 
for the transfer, and the identities of 
the prior holder of the position as-
sumed and the successor, if any, to the 
position departed. If the Director des-
ignates the newly assumed position 
pursuant to section 207(d)(1)(C) of title 
18 U.S.C., such designation shall be ef-
fective retroactively to the date of 
transfer notwithstanding paragraph (d) 
of this section. 

(j) Revocation of Designations. In the 
event the Director determines that a 
position previously designated should 
not have been, the designation will be 
revoked. Except for designations made 
under paragraph (i) of this section, the 
revocation may be made retroactive if 
the initial designation is determined to 
have been erroneous or if there is a 
change in standards for designation ap-
plicable to the position. Retroactive ef-
fect will not be given where the basis 
for revocation is a change in the func-
tions or importance of a position. 
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