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(a) Removal during the probationary 
period under subpart C of this part or 
under subpart D of this part for other 
than misconduct, neglect of duty, mal-
feasance, or other disciplinary reasons 
under § 359.403, § 359.404, or part 752, sub-
part F, of this chapter, if at the time of 
appointment to the SES the individual 
held a career or career-conditional ap-
pointment or an appointment of equiv-
alent tenure, as determined by OPM. 
An appointment of equivalent tenure is 
considered to be an appointment in the 
excepted service other than an appoint-
ment— 

(1) To a Schedule C position estab-
lished under part 213 of this chapter; 

(2) To a position that meets the same 
criteria as a Schedule C position; or 

(3) To a position where the incum-
bent is traditionally changed upon a 
change in Presidential Administra-
tions. 

(b) Removal as the result of: 
(1) Failure to be recertified under 

subpart C of this part; 
(2) Less than fully successful execu-

tive performance under subpart E of 
this part; or 

(3) A reduction in force under subpart 
F of this part. The appointee must 
have completed the required proba-
tionary period under the SES or was 
not required to serve a probationary 
period. 

[54 FR 18876, May 3, 1989, as amended at 56 
FR 172, Jan. 3, 1991; 57 FR 10125, Mar. 24, 1992] 

§ 359.702 Placement rights. 
(a) An appointee covered by this sub-

part is entitled to be placed in a vacant 
civil service position (other than an 
SES position) in any agency that is— 

(1) A continuing position at GS–15 or 
above, or equivalent, that will last at 
least three months; and 

(2) A position for which the appointee 
meets the qualifications requirements. 

(b) A probationary appointee, or a 
nonprobationary appointee who at the 
time of appointment to the SES held a 
career or career-conditional appoint-
ment (or an appointment of equivalent 
tenure, as defined in § 359.701(a)), is en-
titled to be placed in a position of ten-
ure equivalent to that of the appoint-
ment held at the time of appointment 
to the SES. This tenure requirement 
does not apply— 

(1) If the agency taking the removal 
action does not have a position of 
equivalent tenure for which the ap-
pointee meets the qualifications re-
quirements; or 

(2) If the appointee is willing to ac-
cept a position having a different ten-
ure. 

§ 359.703 Responsibility for placement. 

The agency taking the removal ac-
tion is responsible for placing the ap-
pointee in an appropriate position 
within the agency, or for arranging a 
transfer to an appropriate position in 
another agency. Any transfer must be 
mutually acceptable to the appointee 
and the gaining agency. 

§ 359.704 Restrictions. 

Placement of an appointee under this 
subpart shall not cause the separation 
or reduction in grade of any other em-
ployee. 

§ 359.705 Pay. 

(a) An appointee placed under this 
subpart is entitled to receive basic pay 
at the highest of— 

(1) The rate of basic pay in effect for 
the position in which the appointee is 
being placed; 

(2) The rate of basic pay currently in 
effect for the position that the ap-
pointee held in the civil service imme-
diately before being appointed to the 
SES; or 

(3) The rate of basic pay in effect for 
the appointee immediately before re-
moval from the SES. 

(b) An employee who is placed under 
this subpart in a position outside the 
SES in another agency is entitled to 
receive basic pay under the provisions 
of this section. 

(c) An employee who is placed under 
this subpart in a General Schedule po-
sition is not subject to the limitation 
on General Schedule basic pay in 5 
U.S.C. 5303(f) of level V of the Execu-
tive Schedule. The employee is subject, 
however, to the limitation on General 
Schedule basic pay plus locality-based 
comparability payments in 5 U.S.C. 
5304(g)(1) of level IV of the Executive 
Schedule. 

(d) An employee receiving basic pay 
under paragraph (a)(2) or (a)(3) of this 
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section shall have future pay adjusted 
in accordance with 5 U.S.C. 3594(c)(2). 

(e) Pay received under this section 
shall terminate if: 

(1) The employee has a break in serv-
ice of 1 workday or more; or 

(2) The employee is demoted based on 
conduct or unacceptable performance 
or at the employee’s request. 

[54 FR 18876, May, 3, 1989, as amended at 60 
FR 6389, Feb. 2, 1995] 

Subpart H—Furloughs in the Senior 
Executive Service 

AUTHORITY: 5 U.S.C. 3133 and 3136. 

SOURCE: 48 FR 11925, Mar. 2, 1983, unless 
otherwise noted. 

§ 359.801 Agency authority. 

This subpart sets the conditions 
under which an agency may furlough 
career appointees in the Senior Execu-
tive Service. The furlough of a non-
career, limited term, or limited emer-
gency appointee is not subject to this 
subpart. The furlough of a reemployed 
annuitant holding a career appoint-
ment also is not subject to the subpart. 

§ 359.802 Definitions. 

For the purpose of this subpart, fur-
lough means the placing of an ap-
pointee in a temporary status without 
duties and pay because of lack of work 
or funds or other nondisciplinary rea-
sons. 

§ 359.803 Competition. 

Any furlough for more than 30 cal-
endar days, or for more than 22 work-
days if the furlough does not cover con-
secutive calendar days, shall be made 
under competitive procedures estab-
lished by the agency. The procedures 
shall be made known to the SES mem-
bers in the agency. 

[48 FR 11925, Mar. 2, 1983, as amended at 60 
FR 6389, Feb. 2, 1995] 

§ 359.804 Length of furlough. 

A furlough may not extend more 
than one year. It may be made only 
when the agency intends to recall the 
appointee within one year. 

§ 359.805 Appeals. 
A career appointee who has been fur-

loughed and who believes this subpart 
or the agency’s procedures have not 
been correctly applied may appeal to 
the Merit Systems Protection Board 
under provisions of the Board’s regula-
tions. 

§ 359.806 Notice. 
(a) An appointee is entitled to a 30 

days’ advance written notice of a fur-
lough. The full notice period may be 
shortened, or waived, only in the event 
of unforseeable circumstances, such as 
sudden emergencies requiring imme-
diate curtailment of activities. 

(b) The written notice shall advise 
the appointee of: 

(1) The reason for the agency decision 
to take the furlough action. 

(2) The expected duration of the fur-
lough and the effective dates; 

(3) The basis for selecting the ap-
pointee for furlough when some but not 
all Senior Executive Service ap-
pointees in a given organizational unit 
are being furloughed; 

(4) The reason if the notice period is 
less than 30 days; 

(5) The place where the appointee 
may inspect the regulations and 
records pertinent to the action; and 

(6) The appointee’s appeal rights, in-
cluding the time limit for the appeal 
and the location of the Merit Systems 
Protection Board office to which the 
appeal should be sent. 

§ 359.807 Records. 
The agency shall preserve all records 

relating to an action under this sub-
part for at least one year from the ef-
fective date of the action. 

Subpart I—Removal of Noncareer 
and Limited Appointees and 
Reemployed Annuitants 

§ 359.901 Coverage. 
(a) This subpart covers the removal 

from the SES of— 
(1) A noncareer appointee; 
(2) A limited emergency or a limited 

term appointee; and 
(3) A reemployed annuitant holding 

any type of appointment under the 
SES. 
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