§430.401

43 of title 5, United States Code, or of
this subpart, it will direct the agency
to take corrective action, and the
agency must comply.

Subpart D—Performance Ap-
praisal Certification for Pay
Purposes

SOURCE: 69 FR 45550, 45551, July 29, 2004, un-
less otherwise noted,

NOTE TO SUBPART D: Regulations identical
to this subpart appear at 5 CFR part 1330,
subpart D.

§430.401 Purpose.

(a) This subpart implements 5 U.S.C.
5307(d), as added by section 1322 of the
Chief Human Capital Officers Act of
2002 (Title XIIl of Public Law 107-296,
the Homeland Security Act of 2002; No-
vember 25, 2002), which provides a high-
er aggregate limitation on pay for cer-
tain members of the Senior Executive
Service (SES) under 5 U.S.C. 5382 and
5383 and employees in senior-level (SL)
and scientific or professional (ST) posi-
tions paid under 5 U.S.C. 5376. In addi-
tion, this subpart is necessary to ad-
minister rates of basic pay for mem-
bers of the SES under 5 U.S.C. 5382, as
amended by section 1125 of the Na-
tional Defense Authorization Act for
Fiscal Year 2004. The regulations in
this subpart strengthen the application
of pay-for-performance principles to
senior executives and senior profes-
sionals. Specifically, the statutory pro-
visions authorize an agency to apply a
higher maximum rate of basic pay for
senior executives (consistent with 5
CFR part 534, subpart D, when effec-
tive) and apply a higher aggregate lim-
itation on pay (consistent with 5 CFR
part 530, subpart B) to its senior em-
ployees, but only after OPM, with OMB
concurrence, has certified that the de-
sign and application of the agency’s ap-
praisal systems for these employees
make meaningful distinctions based on
relative performance. This subpart es-
tablishes the certification criteria and
procedures that OPM will apply in con-
sidering agency requests for such cer-
tification.

(b) Senior executives generally may
receive an annual rate of basic pay up
to the rate for level 11l of the Execu-
tive Schedule under 5 U.S.C. 5382 and 5
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CFR part 534, subpart D, when effec-
tive. Senior employees generally may
receive total compensation in a cal-
endar year up to the rate for level | of
the Executive Schedule under 5 U.S.C.
5307(a) and 5 CFR 530.203(a). Only em-
ployees covered by an appraisal system
that OPM, with OMB concurrence, cer-
tifies under this subpart are eligible for
a maximum annual rate of basic pay
for senior executives up to the rate for
level 1l of the Executive Schedule (con-
sistent with 5 U.S.C. 5382 and 5 CFR
part 534, subpart D, when effective) and
a higher aggregate pay limitation
equivalent to the total annual com-
pensation payable to the Vice Presi-
dent (consistent with 5 U.S.C. 5307(d)
and 5 CFR 530.203(b)).

§430.402

In this subpart—

Appraisal system means the policies,
practices, and procedures an agency es-
tablishes under 5 U.S.C. chapter 43 and
5 CFR part 430, subparts B and C, or
other applicable legal authority, for
planning, monitoring, developing, eval-
uating, and rewarding employee per-
formance. This includes appraisal sys-
tems and appraisal programs as defined
at §430.203 and performance manage-
ment systems as defined at §430.303.

GPRA means the Government Per-
formance and Results Act of 1993.

OMB means the Office of Manage-
ment and Budget.

OPM means the Office of Personnel
Management.

Outstanding performance means per-
formance that substantially exceeds
the normally high performance ex-
pected of any senior employee, as evi-

Definitions.

denced by exceptional accomplish-
ments or contributions to the agency’s
performance.

Performance evaluation means the

comparison of the actual performance
of senior employees against their per-
formance expectations and may take
into account their contribution to
agency performance, where appro-
priate.

Performance expectations means crit-
ical and other performance elements
and performance requirements that
constitute the senior executive per-
formance plans (as defined in §430.303)
established for senior executives, the
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