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employee is reemployed with the Fed-
eral Government. 

[46 FR 2319, Jan. 9, 1981, as amended at 46 FR 
41019, Aug. 14, 1981; 46 FR 43371, Aug. 28, 1981; 
46 FR 45747, Sept. 15, 1981; 57 FR 3712, Jan. 31, 
1992; 57 FR 12404, Apr. 10, 1992; 59 FR 40794, 
Aug. 10, 1994; 59 FR 66332, Dec. 28, 1994] 

§ 531.407 Equivalent increase deter-
minations. 

(a) Multiple increases. When an em-
ployee receives more than one increase 
in his or her rate of basic pay during a 
waiting period, no one of which is an 
equivalent increase, the first and sub-
sequent increases during the waiting 
period shall be added together until 
they amount to an equivalent increase, 
at which time the employee shall be 
deemed to have received an equivalent 
increase. 

(b) Position change. When an em-
ployee changes positions without re-
ceiving an equivalent increase, or when 
an individual not covered by this sub-
part moves to a position in which he or 
she is covered by this subpart without 
receiving an equivalent increase, he or 
she shall be deemed to have received 
his or her last equivalent increase— 

(1) At the time of the last equivalent 
increase in the prior position; or 

(2) At the time he or she was deemed 
to have received an equivalent increase 
in the prior position under paragraph 
(a) of this section, if that is later. 

(c) Increases in pay not considered 
equivalent increases. An increase in an 
employee’s rate of basic pay shall not 
be considered an equivalent increase 
when it results from the following: 

(1) A statutory pay adjustment, in-
cluding a general pay increase made 
under section 5403 of title 5, United 
States Code, but not including a merit 
increase made under section 5404 of 
that title; 

(2) The periodic adjustment of a wage 
schedule or the application of a new 
pay or evaluation plan under the Fed-
eral Wage System; 

(3) The establishment of higher min-
imum rates under section 5305 of title 
5, United States Code, or an increase in 
such rates; 

(4) A quality step increase under sec-
tion 5336 of title 5, United States Code, 
and subpart E of this part; 

(5) A temporary or term promotion 
when returned to the permanent grade 
and step; 

(6) An increase resulting from place-
ment of an employee in a supervisory 
or managerial position who does not 
satisfactorily complete a probationary 
period established under section 
3321(a)(2) of title 5, United States Code, 
and is returned to a position at the 
same grade and step held by the em-
ployee before such placement; and 

(7) An interim within-grade increase 
terminated under § 531.414(c) of this 
part. 

(d) Merit increases. For the purpose of 
applying section 5335 of title 5, United 
States Code, and this subpart, all or 
any portion of a merit increase, or a 
zero merit increase, authorized under 
former section 5404 of title 5, United 
States Code (which was repealed as of 
November 1, 1993, by Public Law 103– 
89), is an equivalent increase. 

[46 FR 2319, Jan. 9, 1981, as amended at 50 FR 
35499, Aug. 30, 1985; 56 FR 20333, May 3, 1991; 
57 FR 3712, Jan. 31, 1992; 64 FR 69173, Dec. 10, 
1999] 

§ 531.408 [Reserved] 

§ 531.409 Acceptable level of com-
petence determinations. 

(a) Responsibility. The head of the 
agency or other agency official to 
whom such authority is delegated shall 
determine which employees are per-
forming at an acceptable level of com-
petence. 

(b) Basis for determination. When ap-
plicable, an acceptable level of com-
petence determination shall be based 
on a current rating of record made 
under part 430, subpart B, of this chap-
ter. For those agencies not covered by 
chapter 43 of title 5, United States 
Code, and for employees in positions 
excluded from 5 U.S.C. 4301, an accept-
able level of competence determination 
shall be based on performance ap-
praisal requirements established by the 
agency. If an employee has been re-
duced in grade because of unacceptable 
performance and has served in one po-
sition at the lower grade for at least 
the minimum period established by the 
agency, a rating of record at the lower 
grade shall be used as the basis for an 
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acceptable level of competence deter-
mination. 

(c) Delay in determination. (1) An ac-
ceptable level of competence deter-
mination shall be delayed when, and 
only when, either of the following ap-
plies: 

(i) An employee has not had the min-
imum period of time established at 
§ 430.207(a) of this chapter to dem-
onstrate acceptable performance be-
cause he or she has not been informed 
of the specific requirements for per-
formance at an acceptable level of 
competence in his or her current posi-
tion, and the employee has not been 
given a performance rating in any posi-
tion within the minimum period of 
time (as established at § 430.207(a) of 
this chapter) before the end of the 
waiting period; or 

(ii) An employee is reduced in grade 
because of unacceptable performance 
to a position in which he or she is eligi-
ble for a within-grade increase or will 
become eligible within the minimum 
period as established at § 430.207(a) of 
this chapter. 

(2) When an acceptable level of com-
petence determination has been de-
layed under this subpart: 

(i) The employee shall be informed 
that his or her determination is post-
poned and the appraisal period ex-
tended and shall be told of the specific 
requirements for performance at an ac-
ceptable level of competence. 

(ii) An acceptable level of com-
petence determination shall then be 
made based on the employee’s rating of 
record completed at the end of the ex-
tended appraisal period. 

(iii) If, following the delay, the em-
ployee’s performance is determined to 
be at an acceptable level of com-
petence, the within-grade increase will 
be granted retroactively to the begin-
ning of the pay period following com-
pletion of the applicable waiting pe-
riod. 

(d) Waiver of requirement for deter-
mination. (1) An acceptable level of 
competence determination shall be 
waived and a within-grade increase 
granted when an employee has not 
served in any position for the min-
imum period under an applicable agen-
cy performance appraisal program dur-
ing the final 52 calendar weeks of the 

waiting period for one or more of the 
following reasons: 

(i) Because of absences that are cred-
itable service in the computation of a 
waiting period or periods under § 531.406 
of this subpart; 

(ii) Because of paid leave; 
(iii) Because the employee received 

service credit under the back pay pro-
visions of subpart H of part 550 of this 
chapter; 

(iv) Because of details to another 
agency or employer for which no rating 
has been prepared; 

(v) Because the employee has had in-
sufficient time to demonstrate an ac-
ceptable level of competence due to au-
thorized activities of official interest 
to the agency not subject to appraisal 
under part 430 of this chapter (includ-
ing, but not limited to, labor-manage-
ment partnership activities under sec-
tion 2 of Executive Order 12871 and 
serving as a representative of a labor 
organization under chapter 71 of title 5, 
United States Code); or 

(vi) Because of long-term training. 
(2) When an acceptable level of com-

petence determination has been waived 
and a within-grade increase granted 
under paragraph (d)(1) of this section, 
there shall be a presumption that the 
employee would have performed at an 
acceptable level of competence had the 
employee performed the duties of his 
or her position of record for the min-
imum period under the applicable 
agency performance appraisal program. 

(e) Notice of determination. (1) A level 
of competence determination shall be 
communicated to an employee in writ-
ing as soon as possible after completion 
of the waiting period or other period 
upon which it was based. 

(2) When the head of an agency or his 
or her designee determines that an em-
ployee’s performance is not at an ac-
ceptable level of competence, the nega-
tive determination shall be commu-
nicated to the employee in writing and 
shall: 

(i) Set forth the reasons for any nega-
tive determination and the respects in 
which the employee must improve his 
or her performance in order to be 
granted a within-grade increase under 
§ 531.411 of this subpart. 

(ii) Inform the employee of his or her 
right to request that the appropriately 

VerDate Aug<04>2004 11:03 Jan 27, 2005 Jkt 205008 PO 00000 Frm 00366 Fmt 8010 Sfmt 8010 Y:\SGML\205008T.XXX 205008T



367 

Office of Personnel Management § 531.411 

designated agency official reconsider 
the determination. 

[46 FR 2319, Jan. 9, 1981, as amended at 51 FR 
8420, Mar. 11, 1986; 60 FR 43948, Aug. 23, 1995; 
62 FR 62503, Nov. 24, 1997] 

§ 531.410 Reconsideration of a nega-
tive determination. 

(a) When an agency head, or his or 
her designee, issues a negative deter-
mination the following procedures are 
established in accordance with section 
5335(c) of title 5, United States Code for 
reconsideration of the negative deter-
mination: 

(1) An employee or an employee’s 
personal representative may request 
reconsideration of a negative deter-
mination by filing, not more than 15 
days after receiving notice of deter-
mination, a written response to the 
negative determination setting forth 
the reasons the agency shall reconsider 
the determination; 

(2) When an employee files a request 
for reconsideration, the agency shall 
establish an employee reconsideration 
file which shall contain all pertinent 
documents relating to the negative de-
termination and the request for recon-
sideration, including copies of the fol-
lowing: 

(i) The written negative determina-
tion and the basis therefore; 

(ii) The employee’s written request 
for reconsideration; 

(iii) The report of investigation when 
an investigation is made; 

(iv) The written summary or tran-
script of any personal presentation 
made; and 

(v) The agency’s decision on the re-
quest for reconsideration. 
The file shall not contain any docu-
ment that has not been made available 
to the employee or his or her personal 
representative with an opportunity to 
submit a written exception to any sum-
mary of the employee’s personal pres-
entation; 

(3) An employee in a duty status 
shall be granted a reasonable amount 
of official time to review the material 
relied upon to support the negative de-
termination and to prepare a response 
to the determination; and 

(4) The agency shall provide the em-
ployee with a prompt written final de-
cision. 

(b) The time limit to request a recon-
sideration may be extended when the 
employee shows he or she was not noti-
fied of the time limit and was not oth-
erwise aware of it, or that the em-
ployee was prevented by circumstances 
beyond his or her control from request-
ing reconsideration within the time 
limit. 

(c) An agency may disallow as an em-
ployee’s personal representative an in-
dividual whose activities as a rep-
resentative would cause a conflict of 
interest of position, an employee whose 
release from his or her official duties 
and responsibilities would give rise to 
unreasonable costs to the Government, 
or an employee whose priority work as-
signment precludes his or her release 
from official duties and responsibil-
ities. Section 7114 of title 5, United 
States Code, and the terms of any ap-
plicable collective bargaining agree-
ment govern representation for em-
ployees in an exclusive bargaining 
unit. 

(d) When a negative determination is 
sustained after reconsideration, an em-
ployee shall be informed in writing of 
the reasons for the decision and of his 
or her right to appeal the decision to 
the Merit Systems Protection Board. 
However, for an employee covered by a 
collective bargaining agreement a re-
consideration decision that sustains a 
negative determination is only review-
able in accordance with the terms of 
the agreement. 

[46 FR 2319, Jan. 9, 1981, as amended at 50 FR 
45389, Oct. 31, 1985] 

§ 531.411 Continuing evaluation after 
withholding a within-grade in-
crease. 

When a within-grade increase has 
been withheld, an agency may, at any 
time thereafter, prepare a new rating 
of record for the employee and grant 
the within-grade increase when it de-
termines that he or she has dem-
onstrated sustained performance at an 
acceptable level of competence. How-
ever, the agency shall determine 
whether the employee’s performance is 
at an acceptable level of competence 
after no more than 52 calendar weeks 
following the original eligibility date 
for the within-grade increase and, for 
as long as the within-grade increase 
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