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circumstances beyond his or her con-
trol from making the request within
the time limit.

§831.907 Withholdings and contribu-
tions.

(a) During the service covered under
the conditions established by §831.903
and §831.904, the employing agency will
deduct and withhold from the employ-
ee’s base pay the amount required
under 5 U.S.C. 8334(a) for such positions
and submit that amount, together with
agency contributions required by 5
U.S.C. 8334(a), to OPM in accordance
with payroll office instructions issued
by OPM.

(b) If the correct withholdings and/or
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, including cases in which it is fi-
nally determined that past service of a
current or former employee was sub-
ject to the higher deduction and Gov-
ernment contribution rates, the em-
ploying agency must correct the error
by submitting the correct amounts (in-
cluding both employee and agency
shares) to OPM as soon as possible.
Even if the agency waives collection of
the overpayment of pay under any
waiver authority that may be available
for this purpose, such as 5 U.S.C. 5584,
or otherwise fails to collect the debt,
the correct amount must still be sub-
mitted to OPM without delay as soon
as possible.

(c) Upon proper application from an
employee, former employee or eligible
survivor of a former employee, an em-
ploying agency or former employing
agency will pay a refund of erroneous
additional withholdings for service
that is found not to have been covered
service. If an individual has paid to
OPM a deposit or redeposit, including
the additional amount required for cov-
ered service, and the deposit or rede-
posit is later determined to be erro-
neous because the service was not cov-
ered service, OPM will pay the refund,
upon proper application, to the indi-
vidual, without interest.

(d) The additional employee with-
holding and agency contribution for
covered or creditable service properly
made as required under 5 U.S.C.
8334(a)(1) or deposited under 5 U.S.C.
8334(c) are not separately refundable,
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even in the event that the employee or
his or her survivor does not qualify for
a special annuity computation under 5
U.S.C. 8339(d).

(e) While an employee who does not
hold a primary or secondary position is
detailed or temporarily promoted to a
primary or secondary position, the ad-
ditional withholdings and agency con-
tributions will not be made. While an
employee who does hold a primary or
secondary position is detailed or tem-
porarily promoted to a position which
is not a primary or secondary position,
the additional withholdings and agency
contributions will continue to be made.

[58 FR 64367, Dec. 7, 1993, as amended at 60
FR 3339, Jan. 17, 1995]

§831.908 Mandatory separation.

(a) The mandatory separation provi-
sions of 5 U.S.C. 8335(b) apply to all law
enforcement officers and firefighters in
primary and secondary positions. A
mandatory separation under section
8335(b) is not an adverse action under
part 752 of this chapter or a removal
action under part 359 of this chapter.
Section 831.502 provides the procedures
for requesting an exemption from man-
datory separation.

(b) In the event an employee is sepa-
rated mandatorily under 5 U.S.C.
8335(b), or is separated for optional re-
tirement under 5 U.S.C. 8336(c), and
OPM finds that all or part of the min-
imum service required for entitlement
to immediate annuity was in a position
which did not meet the requirements of
a primary or secondary position and
the conditions set forth in this subpart,
such separation will be considered erro-
neous.

[58 FR 64367, Dec. 7, 1993, as amended at 66
FR 38524, July 25, 2001]

§831.909 Reemployment.

An employee  who has been
mandatorily separated under 5 U.S.C.
8335(b) is not barred from reemploy-
ment in any position except a primary
position after age 60. Service by a re-
employed annuitant is not covered by
the provisions of 5 U.S.C. 8336(c).

§831.910 Review of decisions.

(a) The final decision of an agency
head or OPM issued to an employee,
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former employee, or survivor as the re-
sult of a request for determination
filed under §831.906 may be appealed to
the Merit Systems Protection Board
under procedures prescribed by the
Board.

(b) The final decision of an agency
head that a break in service referred to
in §831.904(a)(2) did not begin with an
involuntary separation within the
meaning of 5 U.S.C. 8336(d)(1) may be
appealed to the Merit Systems Protec-
tion Board under procedures prescribed
by the Board.

[66 FR 38524, July 25, 2001]

§831.911 Oversight of coverage deter-
minations.

(a) Upon deciding that a position is a
law enforcement officer or firefighter
position, each agency head must notify
OPM (Attention: Associate Director for
Retirement and Insurance) stating the
title of each position, the number of in-
cumbents, and whether the position is
primary or secondary. The Director of
OPM retains the authority to revoke
an agency head’s determination that a
position is a primary or secondary po-
sition, or that an individual’s service
in any other position is creditable
under 5 U.S.C. 8336(c).

(b) Each agency must establish a file
containing each coverage determina-
tion made by an agency head under
§831.903 and §831.904, and all back-
ground material used in making the de-
termination.

(c) Upon request by OPM, the agency
will make available the entire coverage
determination file for OPM to audit to
ensure compliance with the provisions
of this subpart.

(d) Upon request by OPM, an agency
must submit to OPM a list of all cov-
ered positions and any other pertinent
information requested.

(e) A coverage determination issued
by OPM or its predecessor, the Civil
Service Commission, will not be re-
opened by an employing agency, unless
the agency head determines that new
and material evidence is available
that, despite due diligence, was not
available before the decision was
issued.

5 CFR Ch. | (1-1-05 Edition)

REGULATIONS PERTAINING TO
NONCODIFIED STATUTES

§831.912 Elections to be deemed a law
enforcement officer for retirement
purposes by certain police officers
employed by the Metropolitan
Washington Airports Authority
(MWAA).

(@) Who may elect. Metropolitan
Washington Airports Authority
(MWAA) police officers employed as
members of the MWAA police force as
of December 21, 2000, who are covered
by the provisions of the Civil Service
Retirement System by 49 U.S.C.
49107(b) may elect to be deemed a law
enforcement officer for retirement pur-
poses and have past service as a mem-
ber of the MWAA and Federal Aviation
Administration police forces credited
as law enforcement officer service.

(b) Procedure for making an election.
Elections by an MWAA police officer to
be treated as a law enforcement officer
for retirement purposes must be made
in writing to the MWAA and filed in
the employee’s personnel file in accord-
ance with procedures established by
OPM in consultation with the MWAA.

(c) Time limit for making an election.
An election under paragraph (a) of this
section must be made either before the
MWAA police officer separates from
service with the MWAA or July 25, 2002.

(d) Effect of an election. An election
under paragraph (a) of this section is
effective on the beginning of the first
pay period following the date of the
MWAA police officer’s election.

(e) Irrevocability. An election under
paragraph (a) of this section becomes
irrevocable when received by the
MWAA.

(f) Employee payment for past service.
(1) An MWAA police officer making an
election under this section must pay an
amount equal to the difference between
law enforcement officer retirement de-
ductions and retirement deductions ac-
tually paid by the police officer for the
police officer’s past police officer serv-
ice with the Metropolitan Washington
Airports Authority and Federal Avia-
tion Administration. The amount paid
under this paragraph shall be computed
with interest in accordance with 5
U.S.C. 8334(e) and paid to the MWAA
prior to separation.
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