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an employee annuity provides that the
former spouse is entitled to the appli-
cation of cost-of-living adjustments
after the date of the employee’s retire-
ment in the manner described in
§838.241.

(if) To award cost-of-living adjust-
ments between a specified date and the
employee’s retirement, the court order
must specifically instruct OPM to ad-
just the former spouse’s share of the
employee annuity by any cost-of-living
adjustments occurring between the
specified date and the date of the em-
ployee’s retirement.

(iii) To prevent the application of
cost-of-living adjustments that occur
after the employee annuity begins to
accrue to the former spouse’s share of
the employee annuity, the decree must
either state the exact dollar amount of
the award to the former spouse or spe-
cifically instruct OPM not to apply
cost-of-living adjustments occurring
after the date of the employee’s retire-
ment.

§838.623 Computing lengths of service.

(a) Sections 838.242 and 838.441 con-
tain information on how OPM cal-
culates lengths of service.

(b) Unless the court order otherwise
expressly directs—

(1) For the purpose of describing a pe-
riod of time to be excluded from any
element of a computation, the term
“military service’” means military
service as defined in section 8331(13) of
title 5, United States Code, and does
not include civilian service with the
Department of Defense or the Coast
Guard; and

(2) For the purpose of describing a pe-
riod of time to be included in any ele-
ment of a computation, the term
“military service’”” means all periods of
military and civilian service performed
with the Department of Defense or the
Coast Guard.

(c)(1) When a court order contains a
formula for dividing employee annuity
that requires a computation of service
worked as of a date prior to separation
and using terms such as ‘“‘years of serv-
ice,”” ‘‘total service,” ‘‘service per-
formed,” or similar terms, the time at-
tributable to unused sick leave will not
be included.

§838.623

(2) When a court order contains a for-
mula for dividing employee annuity
that requires a computation of ‘“‘cred-
itable service” (or some other phrase
using ‘“‘credit” or its equivalent) as of a
date prior to retirement, unused sick
leave will be included in the computa-
tion (involving a CSRS employee annu-
ity or the CSRS component of a FERS
employee annuity) as follows:

(i) If the amount of unused sick leave
is specified, the court order awards a
portion of the employee annuity equal
to the monthly employee annuity at
retirement times a fraction, the nu-
merator of which is the number of
months of ‘“‘creditable service” as of
the date specified plus the number of
months of unused sick leave specified
(which sum is rounded to eliminate
partial months) and whose denomi-
nator is the months of ‘‘creditable
service” used in the retirement com-
putation.

(ii) If the amount of unused sick
leave is not specified, the court order
awards a portion of the employee annu-
ity equal to the monthly rate at the
time of retirement times a fraction,
the numerator of which is the number
of months of ‘“‘creditable service” as of
the date specified (no sick leave in-
cluded) and whose denominator is the
number of months of ‘“‘creditable serv-
ice”” used in the retirement computa-
tion (sick leave included).

(d)(1) General language such as ‘‘ben-
efits earned as an employee with the
U.S. Postal Service * * *” provides
only that CSRS retirement benefits are
subject to division and does not limit
the period of service included in the
computation (i.e., service performed
with other Government agencies will
be included).

(2) To limit the computation of bene-
fits to a particular period of employ-
ment, the court order must—

(i) Use language expressly limiting
the period of service to be included in
the computation (e.g., “‘only U.S. Post-
al Service” or ‘““exclusive of any service
other than U.S. Postal Service employ-
ment’’); or

(i) Specify the number of months to
be included in the computation; or

(iii) Describe specifically the period
of service to be included in the com-
putation (e.g., ‘‘only service performed
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§838.624

during the period Petitioner and De-
fendant were married” or ‘‘benefits
based on service performed through the
date of divorce™).

§838.624 Distinguishing between for-
mulas and fixed amounts.

(a) A court order that contains both
a formula or percentage instruction
and a dollar amount is deemed to in-
clude the dollar amount only as the
court’s estimate of the initial amount
of payment. The formula or percentage
instruction controls.

(b) A court order that awards a por-
tion of the ‘“‘present value’ of an em-
ployee annuity and specifically states
the amount of either the ‘‘present
value” of the employee annuity or of
the award is deemed to give the former
spouse ‘‘a specific dollar amount’ that
is payable from a monthly employee
annuity and will be paid as a lump-sum
award in accordance with §838.235.

§838.625 Types of annuity.

(a) Terms that are synonymous with
net annuity are—

(1) Disposable annuity; and

(2) Retirement check.

(b) Terms that are synonymous with
self-only annuity are—

(1) Life rate annuity;

(2) Unreduced annuity; and

(3) Annuity without survivor benefit.

(c) All court orders that do not speci-
fy net annuity or self-only annuity
apply to gross annuity.

MODEL PARAGRAPHS

APPENDIX A TO SUBPART F OF PART
838—RECOMMENDED LANGUAGE FOR
COURT ORDERS DIVIDING EMPLOYEE
ANNUITIES

This appendix provides recommended lan-
guage for use in court orders attempting to
divide employee annuity. A court order di-
rected at employee annuity should include
five elements:

e ldentification of the benefits;

e Instructions that OPM pay the former
spouse;

¢ A method for computing the amount of
the former spouse’s benefit;

¢ Identification of the type of annuity to
which to apply a fraction, percentage or for-
mula; and

e Instructions on what OPM should do if
the employee leaves Federal service before
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retirement and applies for a refund of em-
ployee contributions.

The court order may also include instruc-
tions for disposition of the former spouse’s
share if the former spouse dies before the
employee. By using the model language,
courts will know that the court order will
have the effect described in this appendix.

The model language in this appendix does
not award a benefit that is payable after the
death of the employee. A separate, distinct
award of a former spouse survivor annuity is
necessary to award a former spouse a benefit
that is payable after the death of the em-
ployee. Appendix A to subpart | of this part
contains model language for awarding sur-
vivor annuities and contains some examples
that award both a portion of an employee an-
nuity and a survivor annuity.

The model language uses the terms
“[former spouse]”’ to identify the spouse who
is receiving a former spouse’s portion of an
employee annuity and ‘“‘[employee]’’ to iden-
tify the Federal employee whose employ-
ment was covered by the Civil Service Re-
tirement System or the Federal Employees
Retirement System. Obviously, in drafting
an actual court order the appropriate terms,
such as “‘Petitioner” and ‘‘Respondent,” or
the names of the parties should replace
““[former spouse]”” and ‘“‘[employee].”

Similarly, the models are drafted for em-
ployees covered by the Civil Service Retire-
ment System. The name of the retirement
system should be changed for employees cov-
ered by the Federal Employees Retirement
System.
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