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thereunder, or the issuance of any
amendment to either thereof, shall not:

(a) Affect or waive any right, duty,
obligation, or liability which shall
have arisen or which may thereafter
arise in connection with any provision
of this subpart or any such rule or reg-
ulation issued thereunder; or

(b) Release or extinguish any viola-
tion of this subpart or of any rule or
regulation issued thereunder; or

(c) Affect or impair any rights or
remedies of the United States, or of the
Secretary or of any person, with re-
spect to any such violation.

§1219.74 Personal liability.

No member, alternate member, em-
ployee, or agent of the Board shall be
held personally responsible, either in-
dividually or jointly with others, in
any way whatsoever, to any person for
errors in judgment, mistakes, or other
acts, either of Association or omission,
as such member, alternate, employee,
or agent, except for acts of dishonesty
or willful misconduct.

§1219.75 Separability.

If any provision of this subpart is de-
clared invalid or the applicability
thereof to any person or circumstance
is held invalid, the validity of the re-
mainder of this subpart, or the applica-
bility thereof to other persons or cir-
cumstances shall not be affected there-
by.

§1219.76 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by any interested persons af-
fected by the provisions of the Act, in-
cluding the Secretary. Except for
changes in the assessment rate, the
provisions of the Act applicable to the
Order are applicable to any amendment
of the Order.

§1219.77 OMB control numbers.

The control numbers assigned to the
information collection requirements in
this part by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1995, 44 U.S.C. Chap-
ter 35, are OMB control numbers 0581-
0197 and 0505-0001.

§1219.101

Subpart B—Referendum
Procedures

§1219.100 General.

Referenda to determine whether eli-
gible producers and importers of Hass
avocados favor the issuance, amend-
ment, suspension, or termination of
the Hass Avocado Promotion, Re-
search, and Information Order shall be
conducted in accordance with this sub-
part.

§1219.101 Definitions.

(a) Administrator means the Adminis-
trator of the Agricultural Marketing
Service, with power to redelegate, or
any officer or employee of the U.S. De-
partment of Agriculture to whom au-
thority has been delegated or may
hereafter be delegated to act in the Ad-
ministrator’s stead.

(b) Eligible importer means any person
who imported Hass avocados that are
identified by the number 0804.40.00.10 in
the Harmonized Tariff Schedule of the
United States for at least one year
prior to the referendum. Importation
occurs when Hass avocados originating
outside of the United States are re-
leased from custody by the U.S. Cus-
toms Service and introduced into the
stream of commerce in the United
States. Included are persons who hold
title to foreign-produced Hass avocados
immediately upon release by the U.S.
Customs Service, as well as any per-
sons who act on behalf of others, as
agents or brokers, to secure the release
of Hass avocados from the U.S. Cus-
toms Service when such Hass avocados
are entered or withdrawn for consump-
tion in the United States.

(c) Eligible producer means any person
who produced Hass avocados in the
United States for at least one year
prior to the referendum who:

(1) Owns, or shares the ownership and
risk of loss of, the crop;

(2) Rents Hass avocado production fa-
cilities and equipment resulting in the
ownership of all or a portion of the
Hass avocados produced;

(3) Owns Hass avocado production fa-
cilities and equipment but does not
manage them and, as compensation,
obtains the ownership of a portion of
the Hass avocados produced; or
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(4) Is a party in a landlord-tenant re-
lationship or a divided ownership ar-
rangement involving totally inde-
pendent entities cooperating only to
produce Hass avocados who share the
risk of loss and receive a share of the
Hass avocados produced. No other ac-
quisition of legal title to Hass avocados
shall be deemed to result in persons be-
coming eligible producers.

(d) Hass avocados means the fruit
grown in or imported into the United
States of the species Persea americana
Mill. For the purposes of the initial ref-
erendum, the term shall include fresh
fruit only.

(e) Order means the Hass Avocado
Promotion, Research, and Information
Order.

(f) Person means any individual,
group of individuals, partnership, cor-
poration, association, cooperative, or
any other legal entity. For the purpose
of this definition, the term *‘‘partner-
ship’ includes, but is not limited to:

(1) A husband and a wife who have
title to, or leasehold interest in, a Hass
avocado farm as tenants in common,
joint tenants, tenants by the entirety,
or, under community property laws, as
community property; and

(2) So-called “‘joint ventures’ where-
in one or more parties to an agree-
ment, informal or otherwise, contrib-
uted land and others contributed cap-
ital, labor, management, or other serv-
ices, or any variation of such contribu-
tions by two or more parties.

(g) Referendum agent or agent means
the individual or individuals des-
ignated by the Administrator to con-
duct the referendum.

(h) Representative period means the
period designated by the Adminis-
trator.

(i) United States. The term ‘‘United
States’” means collectively of the sev-
eral 50 States of the United States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, the United States Virgin Islands,
Guam, American Samoa, the Republic
of the Marshall Islands, and the Fed-
erated States of Micronesia.

[67 FR 7264, Feb. 19, 2002; 67 FR 13563, Mar. 25,
2002]
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An eligible producer or importer of
Hass avocados, as defined in this sub-
part, at the time of the referendum and
during a representative period, who
chooses to vote in any referendum con-
ducted under this subpart, shall reg-
ister with the referendum agent prior
to the voting period, after receiving no-
tice from the referendum agent con-
cerning the referendum under
§1219.104(b). Registration information
shall be confidential under §1219.108.

Registration.

§1219.103 Voting.

(a) Each eligible producer and eligi-
ble importer who registers to vote in
the referendum shall be entitled to cast
only one ballot in the referendum.
However, each producer in a landlord-
tenant relationship or a divided owner-
ship arrangement involving totally
independent entities cooperating only
to produce Hass avocados, in which
more than one of the parties is a pro-
ducer, shall be entitled to cast one bal-
lot in the referendum covering only
such producer’s share of the ownership.

(b) Proxy voting is not authorized,
but an officer or employee of an eligi-
ble corporate producer or importer, or
an administrator, executor, or trustee
or an eligible entity may cast a ballot
on behalf of such entity. Any indi-
vidual so voting in a referendum shall
certify that such individual is an offi-
cer or employee of the eligible entity,
or an administrator, executive, or
trustee of an eligible entity and that
such individual has the authority to
take such action. Upon request of the
referendum agent, the individual shall
submit adequate evidence of such au-
thority.

(c) All ballots are to be cast by mail
or fax, as instructed by the referendum
agent.

§1219.104 Instructions.

The referendum agent shall conduct
the referendum, in the manner herein
provided, under the supervision of the
Administrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions here-
of, to govern the procedure to be fol-
lowed by the referendum agent. Such
agent shall:
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