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In FY 2003, for program purposes solely
based on these respective plants, Pro-
ducer A would have a prior FY produc-
tion of 500,000 gallons; Producer B
would have a prior FY production of
500,000 gallons; and Producer C would
have a prior FY production of 1,000 gal-
lons. These examples would apply when
a producer moves its entire operation
from one plant to another. Otherwise,
for purposes of computing whether a
producer has increased production in
the current year from the previous
year, the determination will be made
by comparing for the current year the
producer’s production figures from all
locations in which the producer has an
interest with, for the previous year,
the sum of:

(i) Production at those locations by
any person including, but not limited
to, the producer, and

(i) Additional production by the pro-
ducer at any other location in that
year.

(3) Also, as needed to avoid frus-
trating the goals of the program, the
Executive Vice President of CCC may
treat producers with common inter-
ests, common ownership, or common
facilities or arrangements as the same
producer.

§1424.8 Payment amounts.

(a) An eligible producer may be paid
the amount specified in this section,
subject to the availability of funds.
Total available funds shall be as deter-
mined appropriate by CCC and shall
not exceed $150 million in any of FY’s
2003 through 2006.

(b) For agreements submitted during
an FY sign-up, applicants must project
increases in production. Based on ex-
pected commodity prices, using the
formula set out in this section, submis-
sions will be assigned an expected pay-
ment value. When the payment value
of all timely submitted and validly ex-
ecuted agreements exceed available
funding, CCC may, at its discretion,
prorate payments to be made under
such agreements based on total avail-
able funding.

(c) When the payment value of all
timely submitted applications exceed
available funding, CCC will prorate
payments based on total available
funding.

§1424.8

(d) Subject to this section and condi-
tions in the agreement, a producer’s
payment eligibility shall be adjusted at
the end of each quarter, and calculated
as follows:

(1) Gross payable units, calculated
and determined in accordance with
§1424.7, shall be converted to net pay-
able units for producers whose annual
bioenergy production is:

(i) Less than 65 million gallons, by di-
viding by 2.5;

(ii) Equal to or more than 65 million
gallons, by dividing by 3.5;

(2) Net payable units calculated
under paragraph (d)(1) of this section
shall then be converted to a gross pay-
ment by multiplying net payable units
by the per-unit value of the commodity
as of the 10th business day before the
start of the production quarter, deter-
mined as follows:

(i) For ethanol:

(A) For those agricultural commod-
ities with an established Posted Coun-
ty Price, CCC will use the Posted Coun-
ty Price that CCC announces daily for
the county in which the plant is lo-
cated and applicable quality factors as
CCC may establish.

(B) For agricultural commodities
that CCC determines do not have Post-
ed County Prices, CCC will use market
data CCC determines to be appropriate
for the applicable commodity.

(ii) For biodiesel made from:

(A) Soybeans or soy oil, CCC will use
the Posted County Price for soybeans
for the county where the plant is lo-
cated.

(B) Eligible commodities other than
soybeans or soy oil that have a cor-
responding oil or grease market price,
CCC will first use the soybeans Posted
County Price for Macon County, Illi-
nois. Then, the applicable feedstock’s
oil or yellow grease (for animal fats
and oils) market price, as determined
by CCC, will be divided by the soy oil
price published in the Agricultural
Marketing Service’s weekly ‘‘Soybean
Crush Report’ (Central Illinois (Deca-
tur, Macon County, lllinois)) for the
applicable date. The resulting percent-
age will be multiplied by the soybean
gross payment to determine the pro-
ducer’s gross payment.

449



§1424.9

(C) Eligible commodities that do not
have a corresponding oil or grease mar-
ket price, in a manner as determined
by CCC.

(3) The gross payment calculated
under paragraph (d)(2) of this section
shall be reduced to a net payment by
multiplying the gross payment figure
by the proration factor determined
under paragraph (c) of this section.

(4) Subject to other provisions of this
section, producers shall be paid the net
current payment, if positive, deter-
mined for the quarter, subject to the
requirements and refund provisions of
this part.

(5) After the first quarter, adjust-
ments shall be made based on changes
in production. Refunds, when due, shall
be due at the per unit values at which
they were paid.

(6) For an FY, no producer may re-
ceive more than 5 percent of the avail-
able funding for this program.

(e) When the commodity’s conversion
factor has been established, that factor
will, as practicable, be posted on the
program’s website.

(1) If the commodity’s conversion
factor is not determined when the sign-
up is announced, the conversion factor
will be provided in a letter to producers
with accepted agreements to the extent
practicable.

(2) After FY 2003, changes to estab-
lished conversion factors shall be an-
nounced in a press release issued by
CCC 90 calendar days before the appli-
cable FY’s sign-up, to the extent prac-
ticable.

§1424.9 Reports required.

Once an eligible producer has sub-
mitted a payment application, that
producer shall file cumulative and per-
plant information for each relevant
bioenergy producing facility quarterly
through the end of the applicable FY as
specified by CCC or as otherwise needed
to establish compliance with this part.

§1424.10 Succession and control of fa-
cilities and production.

A person who obtains a facility that
is under contract under this part may
request permission to succeed to the
program agreement and CCC may grant
such request if it is determined that
permitting such succession would serve
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the purposes of the program. If appro-
priate, CCC may require the consent of
the original party to such succession.
Also, CCC may terminate a contract
and demand full refund of payments
made if a contracting party loses con-
trol of a facility whose increased pro-
duction is the basis of a program pay-
ment or otherwise fails to retain the
ability to assure that all program obli-
gations and requirements will be met.

§1424.11 Maintenance and inspection
of records.

For the purpose of verifying compli-
ance with the requirements of this
part, each eligible producer shall make
available at one place at all reasonable
times for examination by representa-
tives of USDA, all books, papers,
records, contracts, scale tickets, settle-
ment sheets, invoices, written price
quotations, or other documents related
to the program that is within the con-
trol of such entity for not less than
three years from the payment date.

§1424.12

(a) A participant subject to an ad-
verse determination under this part
may appeal by submitting a written re-
quest to: Deputy Administrator, Com-
modity Operations, Farm Service
Agency, United States Department of
Agriculture, STOP 0550, 1400 Independ-
ence Avenue, SW., Washington, D.C.
20250-0550. The appeal must be deliv-
ered in writing to the Deputy Adminis-
trator or postmarked within 30 days
after the date the Agency decision is
mailed or otherwise provided to the
participant. The Deputy Administrator
may consider a late appeal if deter-
mined warranted by the circumstances.

(b) The regulations at 7 CFR part 11
apply to decisions made under this
part.

(c) Producers who believe they have
been adversely affected by a deter-
mination by the Agency must seek re-
view with the Deputy Administrator
before any other review may be re-
quested within the Agency.

Appeals.

§1424.13 Misrepresentation and

scheme or device.
(a) A producer shall be ineligible to
receive payments under this program if
CCC determines the producer:

450



