§1435.308

After consideration of comments ob-
tained at the hearing, a final deter-
mination on cane State allotments and
processor allocations will be an-
nounced.

(d) During any crop year in which
marketing allotments are in effect and
allocated to processors, the quantity of
sugar and sugar products that a proc-
essor markets shall not exceed the
quantity of the processor’s allocation.

(e) Paragraph (d) of this section shall
not apply to:

(1) Any sugar marketings to facili-
tate the export of sugar or sugar-con-
taining products;

(2) Any sugar marketings
nonhuman consumption; and

(3) Any processor marketings of
sugar to another processor made to en-
able the purchasing processor to fulfill
its allocation if such sales;

(i) Are made before May 1, and

(ii) Reported to CCC within 51 days of
the date of sale.

(f) Paragraph (d) of this section also
shall not apply to marketings of pur-
chased sugar marketed in the crop year
of the purchase, but does apply to mar-
ketings of sugar purchased as part of a
transaction pursuant to paragraph
(e)(3) of this section.

(g) CCC may charge liquidated dam-
ages, as specified in a surplus alloca-
tion survey and agreement, on surplus
allocation after the end of a crop year
if the processor had surplus allocation
because the processor provided incom-
plete or erroneous information to CCC.

[67 FR 54926, Aug. 26, 2002, as amended at 69
FR 39813, July 1, 2004]

for

§1435.308 Transfer of allocation, new
entrants.

(a) If a sugar beet or sugarcane proc-
essing facility is closed and the grow-
ers that delivered their crops to the
closed facility elect to deliver their
crops to another processor, the growers
may petition the Executive Vice Presi-
dent, CCC, to transfer the share of allo-
cation commensurate with the grow-
ers’ production history from the proc-
essor that closed the facility to their
new processor. CCC may grant the re-
quest to transfer the allocation upon:

(1) Written approval of the processing
company that will accept the addi-
tional deliveries, and
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(2) Evidence satisfactory to CCC that
the new processor has the capacity to
accommodate the production of peti-
tioning growers.

(b) Subject to a transfer of alloca-
tion, if any, described in paragraph (a)
of this section being completed, CCC
will permanently eliminate the proc-
essor’s remaining allocation and dis-
tribute it to all other processors on a
pro-rata basis when the processor:

(1) Has been dissolved,

(2) Has been liquidated in a bank-
ruptcy proceeding, or

(3) Has permanently terminated oper-
ations by:

(i) Not processing sugarcane or sugar
beets for 2 consecutive years, or

(i) Notifying CCC that the processor
has permanently terminated oper-
ations.

(c) If a purchaser purchasing the as-
sets of another processor is a new en-
trant or is a processor purchasing all
the assets of the selling processor, then
CCC shall immediately transfer alloca-
tion commensurate with the purchased
factories’ production history.

(d) If a processor does not purchase
all of the assets of another processor,
then the purchased factories must op-
erate for the remainder of the initial
season and the following crop year for
the purchasing processor to perma-
nently obtain the allocation. If the
purchased factories do not operate for
this required time period, CCC shall re-
assign the allocation to the other proc-
essors on a pro rata basis.

(e) Allocations, equal to the number
of acres of proportionate shares being
transferred times the State’s per-acre
yield goal, will be transferred between
mills in proportionate share States, if
the transfers are based on:

(1) Written consent of the crop-share
owners, or their representatives,

(2) Written consent of the processing
company holding the allocation for the
subject proportionate shares,

(3) Written consent of the processing
company that will accept the addi-
tional sugarcane deliveries, and

(4) Evidence, satisfactory to CCC,
that the additional sugarcane deliv-
eries will not exceed the processing ca-
pacity of the receiving company.

(f) New entrants, not acquiring exist-
ing facilities with production history
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in the base period, may apply to the
Executive Vice President, CCC, for an
allocation.

(1) Applicants must demonstrate
their ability to process, produce, and
market sugar for the applicable crop
year.

(2) CcCC will consider adverse effects
of the allocation upon existing proc-
essors and producers.

(3) New entrant cane processors are
limited to 50,000 short tons, raw value,
the first crop year.

(4) New entrant cane processors will
be provided, as determined by CCC:

(i) A share of their State’s cane allot-
ment if the processor is located in Ha-
waii, Puerto Rico, Florida, Louisiana,
or Texas, or

(ii) A share of the overall cane allot-
ment if the processor is located in any
state not listed in paragraph (f)(4)(i) of
this section.

(5) CcCC will conduct a hearing on a
new entrant application if an inter-
ested processor or grower requests a
hearing.

(6) If a new entrant acquires and re-
opens a factory that previously pro-
duced beet sugar from sugar beets and
sugar beet molasses, but the factory
last operated during the 1997 crop year,
CCC will:

(i) Assign an allocation to the new
entrant not less than the greater of 1.67
percent of the adjusted weighted aver-
age quantities of beet sugar produced
by all processors during the 1998
through 2000 crop years, as determined
under §1435.307, or 1,500,000 hundred-
weight.

(if) Reduce all other beet processor
allocations on a pro rata basis.

[69 FR 39813, July 1, 2004, as amended at 69
FR 48765, Aug. 11, 2004]

§1435.309 Reassignment of deficits.

(a) CCC will determine, from time to
time, whether sugar beet or sugarcane
processors will be unable to market
their allocations.

(b) Sugar beet and sugar cane proc-
essors will report to CCC current in-
ventories, estimated production, ex-
pected marketings, and any other per-
tinent factors CCC deems appropriate
to determine a processor’s ability to
market their allocation.

§1435.310

(c) If CCC determines a sugarcane
processor will be unable to market its
full allocation for the crop year in
which an allotment is in effect, the def-
icit will be reassigned by June 1:

(1) First, to allocations of other sug-
arcane processors within that State
based on each processor’s initial allo-
cation share of the State’s allotment,
but no processor may receive reas-
signed allocation such that its alloca-
tion exceeds its estimated total sugar
supply.

(2) If the deficit cannot be eliminated
after reassignment within the same
State, be reassigned to the other cane
States based on each State’s initial
share of the cane sugar allotment, but
no State may receive reassigned State
allotment such that its allocation ex-
ceeds its estimated total sugar supply,
with the reassigned quantity to each
State being allocated according to
paragraph (c)(1) of this section.

(d) If CCC determines that a sugar
beet processor is unable to market its
full allocation for the crop year in
which an allotment is in effect, the def-
icit will:

(1) First, be reassigned proportion-
ately to allocations of other sugar beet
processors, depending on the capacity
of other processors to fill the portion of
the deficit to be reassigned to them,
accounting for the interests of associ-
ated producers.

(2) If the deficit cannot be eliminated
by paragraph (d)(1) of this section, be
reassigned to CCC. CCC shall sell such
quantity from inventory unless CCC
determines such sales would have a sig-
nificant effect on the sugar price.

(3) If any portion of the deficit re-
mains after paragraphs (d)(1) and (d)(2)
of this section have been implemented,
be reassigned to imports.

(e) The crop year allocation of each
sugar beet or sugarcane processor who
receives a reassignment will be in-
creased accordingly for that year.

[67 FR 54928, Aug. 26, 2002, as amended at 69
FR 55063, Sept. 13, 2004; 69 FR 58037, Sept. 29,
2004]

§1435.310 Sharing processors’ alloca-
tions with producers.

(a) Every sugar beet and sugarcane
processor must provide CCC a certifi-
cation that:
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