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§1717.859 Application and

timeframes.

process

(a) General. (1) Borrowers are respon-
sible for ensuring that their applica-
tions for a lien accommodation or sub-
ordination are complete and sound as
to substance and form before they are
submitted to RUS. RUS will not accept
any application that, on its face, is in-
complete or inadequate as to the sub-
stantive information required by this
subpart. RUS will notify borrowers in
writing when their applications are
complete and in form and substance
satisfactory to RUS. A copy of all noti-
fications of borrowers cited in this sec-
tion will also be sent to the private
lender.

(2) It is recommended that borrowers
consult with RUS staff before submit-
ting their applications to determine
whether they will likely qualify for ad-
vance approval or normal review, and
to obtain answers to any questions
about the information and documents
required for the application.

(3) A borrower shall, after submitting
an application, promptly notify RUS of
any changes that materially affect the
information contained in its applica-
tion.

(4) After submitting an application
and having been notified by RUS of ad-
ditional information and documents
and other changes needed to complete
the application, if the required infor-
mation and documents are not supplied
to RUS within 30 calendar days of the
borrower’s receipt of the notice, RUS
may return the application to the bor-
rower. The borrower may resubmit the
application when the required addi-
tional information and documents are
available.

(5) Timeframes. The timeframes for re-
view of applications set forth in this
section are based on the following con-
ditions:

(i) The types of lien accommodations
or subordinations requested are of the
“‘standard” types that RUS has ap-
proved previously, i.e., the so-called
Type I, IT and III lien accommodations.
Future revisions of the RUS mortgage
may result in other ‘‘standard” types
of lien accommodations and lien subor-
dinations acceptable to RUS. Requests
for lien accommodations or subordina-
tions that are substantially different
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than the ‘‘standard’ types previously
approved by RUS may require addi-
tional time for review and action;

(ii) The requested lien accommoda-
tion or subordination does not require
the preparation of an environmental
assessment or an Environmental Im-
pact Statement. Preparation of these
documents often will require addi-
tional time beyond the timeframes
cited in this section; and

(iii) The timeframes set forth in this
section, except for paragraph (b)(4) of
this section, which deals only with ap-
proval of a new mortgage or mortgage
amendment, include RUS review and/or
approval of a loan contract, if required
as part of the application, and required
supporting documents, such as a CWP.

(b) Advance approval—I100 percent pri-
vate financing of distribution, subtrans-
mission, and headquarters facilities. (1)
Applications that qualify under
§1717.854 for advance approval of a lien
accommodation or subordination for
100 percent private financing of dis-
tribution, subtransmission, and head-
quarters facilities are submitted to the
general field representative (GFR). The
GFR will work with the borrower to
ensure that all components of the ap-
plication are assembled. Once the ap-
plication is satisfactory to the GFR, it
will be sent promptly to the Wash-
ington office for further review and ac-
tion. If a new mortgage or mortgage
amendment is required, a draft of these
documents must be included in the ap-
plication, unless the borrower has been
notified that RUS wishes to prepare
the documents itself.

(2) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington Office, RUS
will, within 45 calendar days of receiv-
ing the application in the Washington
Office, either:

(i) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of this subpart
applicable to advance approval have
been met, and send written notice to
the borrower. RUS’s approval, in this
case and all other cases, will be condi-
tioned upon execution and delivery by
the borrower of a satisfactory security
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instrument, if required, and such addi-
tional information, documents, and
opinions of counsel as RUS may re-
quire;

(ii) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (c) of this
section and in §1717.856; or

(iii) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(3) If additional or amended informa-
tion is needed after the application is
received in the Washington Office, RUS
will so notify the borrower in writing
within 15 calendar days of receiving the
application in the Washington Office. If
RUS subsequently becomes aware of
other deficiencies in the application,
additional written notice will be sent
to the borrower. Within 30 calendar
days of receiving all of the information
required by RUS to complete its re-
view, RUS will act on the application
as described in paragraphs (b)(2)(1)
through (b)(2)(iii) of this section.

(4) If a new mortgage or mortgage
amendment is required, within 30 days
of receiving such documents satisfac-
tory to RUS, including required execu-
tion counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
an opinion of borrower’s counsel, and
other matters. RUS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with said instructions.

(c) Normal review—I100 percent private
financing of distribution, transmission,
and/or generation facilities—(1) Distribu-
tion borrowers. (i) Applications from
distribution borrowers for a lien ac-
commodation or subordination for 100
percent private financing of distribu-
tion, transmission, and/or generation
facilities (including other eligible elec-
tric utility purposes) that do not meet
the criteria for advance approval, are
also submitted to the GFR. Procedures
at this stage are the same as in para-
graph (b)(1) of this section.
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(ii) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington office, RUS
will, within 90 calendar days of receiv-
ing the application in the Washington
office, send written notice to the bor-
rower either approving the request, dis-
approving the request, or explaining
why a decision cannot be made at that
time and giving the estimated date
when a decision is expected.

(iii) If additional or amended infor-
mation is needed after the application
is received in the Washington Office,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application in the Wash-
ington Office. If RUS subsequently be-
comes aware of other deficiencies in
the application, additional written no-
tice will be sent to the borrower. With-
in 90 calendar days of receiving all of
the information required by RUS to
complete its review, RUS will act on
the application as described in para-
graph (c¢)(1)(ii) of this section.

(iv) If a new mortgage or mortgage
amendment is required, the procedures
and timeframes of paragraph (b)(4) of
this section will apply.

(2) Power supply borrowers. (i) Appli-
cations from power supply borrowers
for a lien accommodation or subordina-
tion for 100 percent private financing of
distribution, transmission, and/or gen-
eration facilities, and other eligible
electric utility purposes, are submitted
to the RUS Power Supply Division, or
its successor, in Washington, DC.

(ii) Within 30 calendar days of receiv-
ing the borrower’s application con-
taining the information and documents
required by §1717.856, RUS will send
written notice to the borrower of any
deficiencies in its application as to
completeness and acceptable form and
substance. Additional written notices
may be sent to the borrower if RUS
subsequently becomes aware of other
deficiencies in the borrower’s applica-
tion.

(iii) Within 90 calendar days of re-
ceiving all of the information required
by RUS to complete its review, RUS
will act on the application as described
in paragraph (c¢)(1)(ii) of this section.
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(iv) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(d) Refinancing of existing debt. All re-
quests for a lien accommodation or
subordination for refinancing are sent
directly to the Washington office.

(1) Advance approval. (i) Within 15 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(c),
RUS will send written notice to the
borrower of any deficiencies in its ap-
plication as to completeness and ac-
ceptable form and substance. Addi-
tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

(ii) Within 15 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will either:

(A) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of §1717.857(a)
and (c) have been met, and send writ-
ten notice to the borrower;

(B) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (d)(2) of
this section and in §1717.857; or

(C) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(2) Normal review. (i) Within 20 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(d),
RUS will send written notice to the
borrower of any deficiencies in its ap-
plication as to completeness and ac-
ceptable form and substance. Addi-
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tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

(ii) Within 30 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will notify the
borrower in writing either approving
the request, disapproving the request,
or explaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected. If the proposed refinancing in-
volves complicated transactions such
as interest rate swaps or forward deliv-
ery contracts, additional time may be
required for RUS review and final ac-
tion.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(e) Rural development investments. (1)
Applications for a lien subordination
for rural development investments are
submitted by distribution borrowers to
the GFR and by power supply bor-
rowers to the RUS Power Supply Divi-
sion, or its successor, in Washington,
DC.

(2) The GFR will work with the bor-
rower to ensure that all components of
the application are assembled. Once
the application is satisfactory to the
GFR, it will be sent promptly to the
Washington Office for further review
and action. After the application is re-
ceived in the Washington Office, if ad-
ditional or amended information is
needed for RUS to complete its review,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application.

(3) Applications from power supply
borrowers containing the information
and documents required by §1717.858(c)
will be reviewed in the Washington of-
fice and the borrower given written no-
tice within 30 calendar days of receiv-
ing the application of any deficiencies
as to completeness and acceptable form
and substance. Additional written no-
tices may be sent to the borrower if
RUS subsequently becomes aware of
other deficiencies in the borrower’s ap-
plication.
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(4) Within 60 calendar days of receiv-
ing in the Washington office all of the
required information and documents,
in form and substance satisfactory to
RUS, RUS will give written notice to
the borrower either approving the re-
quest, disapproving the request, or ex-
plaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected.

(5) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

§1717.860 Lien accommodations and
subordinations under section 306E
of the RE Act.

(a) General. Under section 306E of the
RE Act, when requested by a private
lender providing financing for capital
investments by a borrower whose net
worth exceeds 110 percent of the out-
standing principal balance of all loans
made or guaranteed to the borrower by
RUS, the Administrator will, without
delay, offer to share the government’s
lien on the borrower’s system or subor-
dinate the government’s lien on the
property financed by the private lend-
er, provided that the security, includ-
ing the assurance of repayment, for
loans made or guaranteed by RUS will
remain reasonably adequate. To qual-
ify for a lien accommodation or subor-
dination under this section, the invest-
ment must be an original capital in-
vestment, i.e., not a refinancing or re-
funding. (See §1717.851 for the defini-
tion of capital investment.)

(b) Determination of met worth to RUS
debt ratio. (1) In the case of applications
for a lien accommodation, a borrower’s
net worth will be based on the bor-
rower’s most recent financial and sta-
tistical report, the data in which shall
not be more than 60 days old at the
time the application is received by
RUS, and the outstanding debt owed to
or guaranteed by RUS will be based on
latest RUS records available. The fi-
nancial and statistical reports (Form 7
for distribution borrowers and Form
12a for power supply borrowers) are
subject to RUS review and revision,
and they must comply with RUS’s sys-
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tem of accounts and accounting prin-
ciples set forth in 7 CFR part 1767.
Since sinking fund depreciation is not
approved under part 1767, net worth for
borrowers using sinking fund deprecia-
tion will be calculated as if the bor-
rower had been using straight line de-
preciation.

(2) Net worth shall be calculated by
taking total margins and equities (Line
33 of Part C of RUS Form 7 for dis-
tribution borrowers, or Line 34 of Sec-
tion B of RUS Form 12a for power sup-
ply borrowers) and subtracting assets
properly recordable in account 182.2,
Unrecovered Plant and Regulatory
Study Costs, and account 182.3, Other
Regulatory Assets, as defined in 7 CFR
part 1767.

(c) Application requirements and proc-
ess. (1) If a borrower’s net worth to
RUS debt ratio exceeds 110 percent, as
determined by RUS, and the borrower
is in compliance with all requirements
of its mortgage, loan agreement with
RUS, and any other agreement with
RUS that have not been exempted in
writing by RUS, if requested RUS will
expeditiously approve a lien accommo-
dation or subordination for 100 percent
private financing of capital invest-
ments, provided that the security, in-
cluding the assurance of repayment,
for loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such
additional information, documents,
and opinions of counsel as RUS may re-
quire.

(2) The application must include the
following:

(i) A resolution of the borrower’s
board of directors requesting the lien
accommodation and including the
amount and maturity of the proposed
loan, a general description of the facili-
ties or other purposes to be financed,
the name and address of the lender, and
an attached term sheet summarizing
the terms and conditions of the pro-
posed loan;

(ii) A certification by an authorized
official of the borrower that the bor-
rower is in compliance with all require-
ments of its mortgage, loan agreement
with RUS, and any other agreement
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