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(4) Within 60 calendar days of receiv-
ing in the Washington office all of the
required information and documents,
in form and substance satisfactory to
RUS, RUS will give written notice to
the borrower either approving the re-
quest, disapproving the request, or ex-
plaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected.

(5) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

§1717.860 Lien accommodations and
subordinations under section 306E
of the RE Act.

(a) General. Under section 306E of the
RE Act, when requested by a private
lender providing financing for capital
investments by a borrower whose net
worth exceeds 110 percent of the out-
standing principal balance of all loans
made or guaranteed to the borrower by
RUS, the Administrator will, without
delay, offer to share the government’s
lien on the borrower’s system or subor-
dinate the government’s lien on the
property financed by the private lend-
er, provided that the security, includ-
ing the assurance of repayment, for
loans made or guaranteed by RUS will
remain reasonably adequate. To qual-
ify for a lien accommodation or subor-
dination under this section, the invest-
ment must be an original capital in-
vestment, i.e., not a refinancing or re-
funding. (See §1717.851 for the defini-
tion of capital investment.)

(b) Determination of met worth to RUS
debt ratio. (1) In the case of applications
for a lien accommodation, a borrower’s
net worth will be based on the bor-
rower’s most recent financial and sta-
tistical report, the data in which shall
not be more than 60 days old at the
time the application is received by
RUS, and the outstanding debt owed to
or guaranteed by RUS will be based on
latest RUS records available. The fi-
nancial and statistical reports (Form 7
for distribution borrowers and Form
12a for power supply borrowers) are
subject to RUS review and revision,
and they must comply with RUS’s sys-
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tem of accounts and accounting prin-
ciples set forth in 7 CFR part 1767.
Since sinking fund depreciation is not
approved under part 1767, net worth for
borrowers using sinking fund deprecia-
tion will be calculated as if the bor-
rower had been using straight line de-
preciation.

(2) Net worth shall be calculated by
taking total margins and equities (Line
33 of Part C of RUS Form 7 for dis-
tribution borrowers, or Line 34 of Sec-
tion B of RUS Form 12a for power sup-
ply borrowers) and subtracting assets
properly recordable in account 182.2,
Unrecovered Plant and Regulatory
Study Costs, and account 182.3, Other
Regulatory Assets, as defined in 7 CFR
part 1767.

(c) Application requirements and proc-
ess. (1) If a borrower’s net worth to
RUS debt ratio exceeds 110 percent, as
determined by RUS, and the borrower
is in compliance with all requirements
of its mortgage, loan agreement with
RUS, and any other agreement with
RUS that have not been exempted in
writing by RUS, if requested RUS will
expeditiously approve a lien accommo-
dation or subordination for 100 percent
private financing of capital invest-
ments, provided that the security, in-
cluding the assurance of repayment,
for loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such
additional information, documents,
and opinions of counsel as RUS may re-
quire.

(2) The application must include the
following:

(i) A resolution of the borrower’s
board of directors requesting the lien
accommodation and including the
amount and maturity of the proposed
loan, a general description of the facili-
ties or other purposes to be financed,
the name and address of the lender, and
an attached term sheet summarizing
the terms and conditions of the pro-
posed loan;

(ii) A certification by an authorized
official of the borrower that the bor-
rower is in compliance with all require-
ments of its mortgage, loan agreement
with RUS, and any other agreement

177



§1717.860

with RUS that have not been exempted
in writing by RUS;

(iii) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(iv) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(v) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted. These documents
will not be subject to RUS approval,
but may be reviewed to determine
whether they contain any provisions
that would result in the security, in-
cluding assurance of repayment, for
loans made or guaranteed by RUS no
longer being reasonably adequate;

(vi) The following certifications and
reports required by law:

(A) The certification by the project
architect for any buildings to be con-
structed, as required by 7 CFR
1717.850(1);

(B) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(C) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 7
CFR part 3017;

(D) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(E) The written acknowledgement
from a registered engineer or architect
regarding compliance with seismic pro-
visions of applicable model codes for
any buildings to be constructed, as re-
quired by 7 CFR 1792.104. All other ele-
ments of an application listed in
§1717.855, §1717.856, and §1717.858(c) not
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listed in this paragraph (c) are exempt-
ed.

(3) Applications from distribution
borrowers are submitted to the general
field representative (GFR), while appli-
cations from power supply borrowers
are submitted to the RUS Power Sup-
ply Division, or its successor, in Wash-
ington, DC. When an application is sat-
isfactory to the GFR, it will be sent
promptly to the Washington office. If
Washington office staff determine that
an application is incomplete, the bor-
rower will be promptly notified in writ-
ing about the deficiencies. When the
application is complete, and if the se-
curity, including assurance of repay-
ment, of loans made or guaranteed by
RUS will remain reasonably adequate
after granting the lien accommodation
or subordination, the borrower and the
lender will be promptly notified in
writing that the lien accommodation
or subornation has been approved, sub-
ject to the conditions cited in para-
graph (c¢)(1) of this section.

(d) Rural development and other non-
electric utility investments. Although
RUS recommends the use of separate
subsidiaries as set forth in §1717.858, if
requested by a borrower that meets the
110 percent equity test and all other
applicable requirements of this section,
RUS will provide a lien subordination
on the specific assets financed in the
case of loans made directly to the bor-
rower for rural development and other
non-electric utility purposes, provided
that the outstanding balance of all
such loans lien subordinated under this
paragraph (d), after taking into consid-
eration the effect of the new loan, does
not exceed 15 percent of the borrower’s
net worth and the security, including
assurance of repayment, of loans made
or guaranteed by RUS will remain rea-
sonably adequate after granting the
lien subordination. Investments lien
subordinated under this paragraph
shall be included among those invest-
ments subject to the 15 percent of total
utility plant limitation set forth in 7
CFR 1717.654(b)(1), and granting of the
lien subordination will not constitute
approval of the investment under 7
CFR part 1717, subpart N.
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(e) Requirements and controls not ex-
empted. All requirements and limita-
tions imposed with respect to lien ac-
commodations and subordinations by
this subpart R that are not specifically
exempted by this section are not ex-
empted and shall continue to apply ac-
cording to their terms.

[69 FR 3986, Jan. 28, 1994, as amended at 60
FR 3735, Jan. 19, 1995; 60 FR 67410, Dec. 29,
1995]

§§1717.861-1717.899 [Reserved]

Subpart S—Lien Accommodations
for Supplemental Financing
Required by 7 CFR 1710.110

SOURCE: 58 FR 53851, Oct. 19, 1993, unless
otherwise noted.

§1717.900 Qualification requirements.

Applications for a lien accommoda-
tion for supplemental financing re-
quired by 7 CFR 1710.110 must meet the
same requirements as an RUS insured
loan. The justification and documenta-
tion materials submitted as part of the
borrower’s application for an insured
loan also serve as the justification and
documentation of the request for a lien
accommodation for the required sup-
plemental loan. Unless early approval
under §1717.901 is requested by a bor-
rower, these applications will be proc-
essed during the same time as RUS’s
review of the borrower’s application for
the concurrent insured loan.

§1717.901 Early approval.

(a) Conditions. If requested by a bor-
rower in writing, RUS will review the
application for a lien accommodation
for required supplemental financing
early in the process, before funding is
available for the concurrent RUS in-
sured loan, and approve the lien accom-
modation if the following conditions
are met:

(1) The required supplemental loan
meets the requirements for an insured
loan, as set forth in 7 CFR part 1710,
subparts A through G, and other RUS
regulations pertaining to required sup-
plemental loans;

(2) The borrower has demonstrated
the ability to obtain the funds that
would be needed to complete other por-
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tions of the project, if the portion to be
constructed with private loan funds
could not be used productively without
completion of such other portions, in
the event concurrent RUS insured loan
funds are not forthcoming. Such evi-
dence may include financial records
demonstrating the availability of gen-
eral funds, and/or a written commit-
ment from the private lender to pro-
vide a loan for the remaining amount
of financing required, with such com-
mitment being conditioned upon the
availability of a lien accommodation
from RUS; and

(3) An authorized official of the bor-
rower has requested early approval of
the lien accommodation and explained
the reasons therefor, and has certified
that the funds are needed and will be
drawn down before funds from the con-
current insured loan are expected to be
available, assuming that the insured
loan is approved.

(b) Timeframe for RUS action. (1) RUS
will either approve or disapprove the
lien accommodation within 90 days of
receiving the borrower’s request for
early approval and the complete appli-
cation for the concurrent RUS loan and
required supplemental financing, in
form and substance satisfactory to
RUS, or notify the borrower in writing
of the estimated date when a decision
is expected. If an environmental assess-
ment or an Environmental Impact
Statement is required, additional time
beyond the 90 days may be required to
prepare these documents. RUS’s ap-
proval of the lien accommodation will
be conditioned upon execution and de-
livery by the borrower of a satisfactory
security instrument, if required, and
such additional information, docu-
ments, and opinions of counsel as RUS
may require.

(2) If a mortgage or mortgage amend-
ment is required, RUS will consult
with the other mortgagees as to who
will prepare the documents. Within 30
days of obtaining the documents satis-
factory to RUS, including required exe-
cution counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
an opinion of borrower’s counsel, and
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