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under Public Law 103-354 442-10 may be
modified as appropriate or other appro-
priate format may be used for facilities
other than water and waste disposal.
Appraisal reports prepared for use in
connection with the purchase of exist-
ing essential community facilities or
when required by §1942.17
@OGinB)©@), (@E)aIinE)(2), and
(J)(4) of this subpart, may be prepared
by the FmHA or its successor agency
under Public Law 103-354 engineer/ar-
chitect or, if desired by the State Di-
rector, some other qualified appraiser.
The loan approval official may require
an applicant to provide an appraisal
prepared by an independent qualified
appraiser; however, the loan approval
official must determine that the ap-
praised value shown in such reports re-
flects the present market value.

[50 FR 7296, Feb. 22, 1985, as amended at 53
FR 6786, Mar. 3, 1988]

§1942.4 Borrower contracts.

The State Director will, with assist-
ance as necessary by the Office of the
General Counsel (OGC), concur in
agreements between borrowers and
third parties such as contracts for pro-
fessional and technical services and
contracts for the purchase of water or
treatment of waste. State Directors are
expected to work closely with rep-
resentatives of engineering and archi-
tectural societies, bar associations,
commercial lenders, accountant asso-
ciations, and others in developing
standard forms of agreements, where
needed, and other such matters in
order to expedite application proc-
essing, minimize referrals to OGC, and
resolve problems which may arise.

§1942.5 Application review and ap-
proval.

(a) Procedures for review. Ordinarily
FmHA or its successor agency under
Public Law 103-354 staff review will
proceed as applications are being devel-
oped. An overall review of the appli-
cant’s financial status, including a re-
view of all assets and liabilities, will be
a part of the docket review process by
the staff and approval officials. The en-
gineering/architect reports and associ-
ated data are to be reviewed by the
FmHA or its successor agency under
Public Law 103-354 staff engineer or ar-
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chitect, as appropriate, as soon as
available but prior to the District Di-
rector’s completion of the project sum-
mary. During the review the District
Director in all cases will make certain
that no low income or minority com-
munity within the service area has
been omitted or discouraged from par-
ticipating in the proposed project. The
District Director will also determine
how the service area was defined to as-
sure that gerrymandering of specific
communities or areas has not occurred.
The findings should be documented in
the running record. Prior to presenting
the assembled application to the ap-
proval official, the assembled applica-
tion ordinarily will be processed in the
following sequence:

(1) The Rural Development manager
will complete the project summary, in-
cluding written analysis and rec-
ommendations, and will prepare a draft
letter of conditions listing all the re-
quirements that the applicant must
agree to meet within a specific time.

(i) Requirements listed in letters of
conditions will include the following
unless inappropriate due to the par-
ticular type of funding or entity in-
volved: Maximum amount of loan and/
or grant which may be considered,
scheduling of payments, term of loan
and any deferment of principal which
may be allowed, reserve requirements,
compliance with section 504 of the Re-
habilitation Act of 1973, number of
users (members) and verification re-
quired, contributions rates and
charges, interim financing, disburse-
ment of funds, security requirements,
graduation requirements, debt collec-
tion policies execution of Form FmHA
or its successor agency under Public
Law 103-354 1910-11, ‘““‘Application Cer-
tification, Federal Collection Policies
for Consumer or Commercial Debts,”
organization, business operations, in-
surance and bonding (including appli-
cant/borrower and contractor), con-
struction contract documents and bid-
ding, accounts, records, and audit re-
ports required (including requirements
of OMB Circulars A-128 and A-110),
adoption of Form FmHA or its suc-
cessor agency under Public Law 103-354
1942-47, “‘Loan Resolution (Public Reso-
lution),” for public bodies or Form
FmHA or its successor agency under
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Public Law 103-354 1942-9, “‘Loan Reso-
lution (Security Agreement),” for
other than public bodies, closing in-
structions, and other requirements.

(ii) Each letter of conditions will
contain the following paragraphs:

This letter establishes conditions which
must be understood and agreed to by you be-
fore further consideration may be given to
the application. Any changes in the project
cost, source of funds, scope of services, or
any other significant changes in the project
or applicant must be reported to and ap-
proved by FmHA or its successor agency
under Public Law 103-354 by written amend-
ment to this letter. Any changes not ap-
proved by FmHA or its successor agency
under Public Law 103-354 shall be cause for
discontinuing processing of the application.

This letter is not to be considered as loan
approval or as representation to the avail-
ability of funds. The docket may be com-
pleted on the basis of a loan not to exceed
$ .

If FMHA or its successor agency under
Public Law 103-354 makes the loan, you may
make a written request that the interest
rate be the lower of the rate in effect at the
time of loan approval or the time of loan
closing. If you do not request the lower of
the two interest rates, the interest rate
charged will be the rate in effect at the time
of loan approval. The loan will be considered
approved on the date a signed copy of Form
FmHA or its successor agency under Public
Law 103-354 1940-1, ‘“‘Request for Obligation
of Funds,” is mailed to you. If you want the
lower of the two rates, your written request
should be submitted to FmMHA or its suc-
cessor agency under Public Law 103-354 as
soon as practical. In order to avoid possible
delays in loan closing such a request should
ordinarily be submitted at least 30 calendar
days before loan closing.

Please complete and return the attached
Form FmHA or its successor agency under
Public Law 103-354 1942-46, ‘‘Letter of Intent
to Meet Conditions,” if you desire that fur-
ther consideration be given your application.

(iii) Rural Development
may add the following:

Managers

If the conditions set forth in this letter are
not met within days from the date
hereof, FmMHA or its successor agency under
Public Law 103-354 reserves the right to dis-
continue the processing of the application.

(2) The State staff engineer or archi-
tect, as appropriate, will include a
written analysis and recommendations
on the project summary.

(3) The Chief, Community Programs
or Community and Business Programs,
will review the assembled application
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and include in the project summary a
written analysis and recommendations,
including the availability of other
credit and other eligibility determina-
tions. The draft letter of conditions
will be reviewed and any necessary
modifications made.

(b) Project requiring National Office re-
view. Prior National Office review is re-
quired for certain proposals (See sub-
part A of part 1901 of this chapter).

(1) The Rural Development Manager
should assemble applications for the
National Office review in the following
order from top to bottom and forward
them to the State Director for review
and recommedation prior to submis-
sion to the National Office:

(i) Transmittal memorandum includ-
ing:

(A) Recommendation.

(B) Date of expected obligation.

(C) Any unusual circumstances.

(ii) Copies of the following:

(A) Proposed letter of conditions.

(B) Applicable State Intergovern-
mental review comments (FmHA In-
struction 1940-J, available in any
FmHA or its successor agency under
Public Law 103-354 office).

(C) Community Facilities
Summary.

(D) Preliminary architectural or en-
gineering report.

(E) Form FmHA or its successor
agency under Public Law 103-354 442-3,
“Balance Sheet,” or a financial state-
ment or audit that includes a balance
sheet.

(F) For other essential community
facility loan applicants whose pro-
posals do not meet the assured income
or tax based security requirements of
§1942.17 (g)(2)(iii) and (g)(3)(iii) of this
subpart, financial information for the
last five years of operation will be sub-
mitted if available. The type of finan-
cial information to be submitted
should be determined based on what is
available and the following order of
preference:

(1) Complete audits;

(2) Unaudited financial statements
including balance sheets and state-
ments of income and expenses;

(3) Lists of income and expenses.

(G) For other essential community
facility loans secured under paragraph

Project

149



§1942.5

(b)(1)(ii)(F) of this section, submit a de-
tailed explanation of the proposed se-
curity; evidence that the application
cannot be processed and the loan se-
cured under paragraph (b)(1)(ii)(F) of
this section; evidence supporting the
efforts by the applicant in persuading
appropriate public bodies to provide
the proposed facility and services and
the results, and comments of the Re-
gional Attorney concurring in the ap-
plicants’ legal authority to give the
proposed security.

(H) Financial Feasibility Report
when required by §1942.17 (h)(1).

(1) Proposed lease agreements, man-
agement agreements, or other agree-
ments when facility management will
be provided by other than the appli-
cant.

(J) Other forms and documents on
which there are specific questions.

(K) Environmental impact analysis
and documentation.

(2) For applications to be reviewed in
the State or field, at least those items
in paragraph (b)(1)(ii) of this section,
should be available.

(c) For all applications. All letters of
conditions will be addressed to the ap-
plicant, signed by the Rural Develop-
ment Manager or other Agency rep-
resentative designated by the State Di-
rector, and delivered to the applicant.
Upon signing the letter of conditions,
the Rural Development Manager will
send two copies of the letter of condi-
tions and two copies of the project
summary to the State Director. The
State Director will immediately send
one copy of the project summary and a
copy of the letter of conditions to the
National Office, Attention: Community
Programs. The Rural Development
Manager, with assistance as needed
from the State Office, will discuss the
requirements of the letter of conditions
with the applicant’s representatives
and afford them an opportunity to exe-
cute Form RD 1942-46.

(1) The letter of conditions should
not ordinarily be issued unless the
State Director expects to have ade-
quate funds in the State allocation to
fund the project within the next 12
months based on historic allocations or
other reliable projections.

(2) If the applicant declines to exe-
cute Form FmHA or its successor agen-
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cy under Public Law 103-354 1942-46, the
Rural Development Manager will im-
mediately notify the State Director
and provide complete information as to
the reasons for such declination.

(3) If the applicant accepts the letter
of conditions, the Rural Development
Manager will forward the executed
Form RD 1942-46 and a signed and an
unsigned copy of Form RD 1940-1 to the
State Director.

(d) Loan approval and obligating funds.
Loans will be approved under this sub-
part and subpart A of part 1901 of this
chapter (available in any FmHA or its
successor agency under Public Law 103-
354 office). The loan will be considered
approved on the date the signed copy of
Form FmHA or its successor agency
under Public Law 103-354 1940-1 is
mailed to the applicant. The State Di-
rector or designee may request an obli-
gation of funds when available within
their State allocation and according to
the following:

(1) Form FmHA or its successor agen-
cy under Public Law 103-354 1940-1, au-
thorizing funds to be reserved, may be
executed by the loan approval official
providing the applicant has the legal
authority to contract for a loan and to
enter into required agreements and has
signed Form FmHA or its successor
agency under Public Law 103-354 1940-1.

(2) If approval was concurred in by
the National Office, a copy of the con-
curring memorandum will be attached
to the original of Form FmHA or its
successor agency under Public Law 103-
354 1940-1.

(3) The State Director or designee
will request an obligation of loan and/
or grant funds via the FmHA or its suc-
cessor agency under Public Law 103-354
Field Office terminal system after
signing Form FmHA or its successor
agency under Public Law 103-354 1940-1.
The requesting official will furnish se-
curity identification as necessary. The
requesting official will record the date,
time of request, and their initials on
the original Form FmHA or its suc-
cessor agency under Public Law 103-354
1940-1.

(4) The obligation date and date the
applicant is notified of loan and/or
grant approval is six working days
from the date funds are reserved unless
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an exception is granted by the National
Office.

(5) Immediately after verifying that
funds have been reserved, utilizing the
FmHA or its successor agency under
Public Law 103-354 Field Office ter-
minal system status inquiry function,
the State Director or designee will no-
tify by telephone, the Legislative Af-
fairs and Public Information Staff in
the National Office as required by
FmHA Instruction 2015-C, ‘‘Announce-
ment of Approval of Loans, Grants, or
Guaranteed Loans for Rural Project,”
(available in any FmHA or its suc-
cessor agency under Public Law 103-354
State Office).

(6) Loan approval and applicant noti-
fication will be accomplished by the
State Director or designee by mailing
to the applicant on the obligation date
a copy of Form FmHA or its successor
agency under Public Law 103-354 1940-1
which has been previously signed by
the applicant and loan approval offi-
cial. The date the applicant is notified
is also the date the interest rate at
loan approval is established. The State
Director or designee will record the
date of applicant notification and the
interest rate in effect at that time on
the original of Form FmHA or its suc-
cessor agency under Public Law 103-354
1940-1 and include it as a permanent
part of the District Director project
file with a copy placed in the State Of-
fice file.

(7) If a transfer of obligation of funds
is necessary, complete Form FmHA or
its successor agency under Public Law
103-354 450-10, ‘‘Advice of Borrower’s
Change of Address, Name, Case Num-
ber, or Loan Number,” and process via
the FmHA or its successor agency
under Public Law 103-354 Field Office
terminal system. An obligation of
funds established for an applicant may
be transferred to a different (sub-
stituted) applicant provided:

(i) The substituted applicant is eligi-
ble to receive the assistance approved
for the original applicant; and

(ii) The substituted applicant bears a
close and genuine relationship to the
original applicant (such as two organi-
zations that are controlled by the same
individuals); and

(iii) The need for and scope of the
project and the purpose(s) for which

§1942.6

FmHA or its successor agency under
Public Law 103-354 funds will be used
remain substantially unchanged.

[50 FR 7296, Feb. 22, 1985, as amended at 50
FR 33332, Aug. 19, 1985; 50 FR 43378, Oct. 25,
1985; 53 FR 6787, Mar. 3, 1988; 54 FR 47196-
47197, Nov. 13, 1989; 63 FR 16089, Apr. 2, 1998;
67 FR 60584, Sept. 27, 2002; 67 FR 63019, Oct. 9,
2002]

§1942.6 Preparation for loan closing.

(a) Obtaining closing instructions.
Completed dockets will be reviewed by
the State Director. The information re-
quired by OGC will be transmitted to
OGC with a request for closing instruc-
tions. Upon receipt of the closing in-
structions from OGC, the State Direc-
tor will forward them along with any
appropriate instructions to the District
Director. Upon receipt of closing in-
structions, the District Director will
discuss with the applicant and its ar-
chitect or engineer, attorney, and
other appropriate representatives, the
requirements contained therein and
any actions necessary to proceed with
closing.

(b) Verification of users and other
funds. (1) In connection with a loan for
a utility type project to be secured by
a pledge of user fees or revenues, the
District Director will authenticate the
number of users prior to loan closing or
the commencement of construction,
whichever occurs first. Such individual
will review each signed user agreement
and check evidence of cash contribu-
tions. If during the review any indica-
tion is received that all signed users
may not connect to the system, there
will be such additional investigation
made as deemed necessary to deter-
mine the number of users who will con-
nect to the system. The District Direc-
tor will record the determination in a
memorandum to the State Director.

(2) In all cases the availability and
amounts of other funds to be used in
the project will be verified by FmHA or
its successor agency under Public Law
103-354.

(c) Initial compliance review. An initial
compliance review should be completed
under subpart E of part 1901 of this
chapter.

(d) Ordering loan checks. Checks will
not be ordered until:
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