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are customary for the area and needed 
for marketability. 

(2) Mixed income complexes may in-
clude nonessential common facilities 
such as swimming pools provided: 

(i) The facility is not financed with 
RHS funds, 

(ii) The complex is able to support 
the facility’s operating and mainte-
nance costs through collection of a 
user fee from tenants who subscribe to 
the service, and 

(iii) The facility is designed and oper-
ated with appropriate safeguards for 
tenant health and safety. 

(d) Borrower contribution and return on 
investment. (1) The minimum required 
borrower contribution will be based on 
the RHS loan amount and determined 
in accordance with §1944.213(b). 

(2) For limited profit borrowers, addi-
tional funds exceeding the minimum 
required contribution that are provided 
from the borrower’s own resources (not 
loans or grants from other sources) 
may be included in the borrower’s ini-
tial investment, for purposes of deter-
mining return on investment, as pro-
vided in §1944.215(n). 

(3) A loan from the borrower to the 
project may be considered, provided 
the loan proposal meets all conditions 
of this section and the loan to the 
project is from the borrower’s own re-
sources. LIHTC proceeds may be con-
sidered the borrower’s own resources as 
provided in §1944.215(n)(1). 

(e) Reserve requirements. RHS reserve 
requirements (the annual reserve re-
quirement and the fully funded reserve 
amount) will be determined on a case- 
by-case basis, taking into consider-
ation the reserve requirements of the 
other participating lenders, so that the 
aggregate fully funded reserve amount 
established by RHS and the other lend-
ers equals at least 10 percent of the 
project’s total development cost (TDC) 
or appraised value, whichever is great-
er. For example, if the other lenders do 
not have reserve requirements, RHS 
will establish its reserve requirements 
to meet the full aggregate amount (at 
least 10 percent of the TDC or ap-
praised value of the project, whichever 
is greater), regardless of the RHS loan 
amount. On the other hand, if the other 
lenders have aggregate reserve require-
ments equal to or higher than the min-

imum 10 percent of TDC or appraised 
value required by RHS, and the amount 
is sufficient to meet project needs 
based on its capital improvement plan, 
it may not be necessary for RHS to es-
tablish additional reserve require-
ments. Reserve requirements and pro-
cedures for reserve withdrawals should 
be agreed upon by all lenders and in-
cluded in the intercreditor or partici-
pation agreement referenced in para-
graph (g) of this section. 

(f) Security requirements. (1) RHS will 
take a first or parity lien in all in-
stances where the Agency’s participa-
tion is 50 percent or more. 

(2) If RHS participation is less than 
50 percent, every effort should be made 
to obtain a parity lien position. If a 
parity lien cannot be negotiated, an ex-
ception may be requested to accept a 
second lien position in accordance with 
§1944.240. The State Director will sub-
mit requests to accept a second lien po-
sition to the Deputy Administrator, 
Multi-Family Housing with comments 
and recommendations. 

(3) RHS will take a first lien on 
project revenue from rent or occupancy 
payments; RHS, State, or private RA 
payments; and operating and reserve 
accounts. 

(g) Participation agreement. RHS will 
enter into a participation (or intercred-
itor) agreement with the other lenders 
that clearly defines each party’s rela-
tionship and responsibilities to the 
others. 

[62 FR 25075, May 7, 1997, as amended at 62 
FR 67223, Dec. 23, 1997] 

§1944.234 Actions prior to loan ap-
proval. 

Prior to loan approval the applica-
tion will be reviewed for continued eli-
gibility. The applicant may be required 
to submit updated information at that 
time. 

[62 FR 25076, May 7, 1997] 

§ 1944.235 Actions subsequent to loan 
approval. 

(a) Precommitment or closing actions. 
After loan approval, the loan docket 
will be processed to the stage where a 
construction loan would normally be 
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