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under the Program to such schools; and 
Provided, further, That FNSRO shall 
also administer the Program in all 
other such schools which have been 
under continuous FNS administration 
since October 1, 1980, unless the admin-
istration of such schools is assumed by 
a State agency. 

(d) References in this part to 
‘‘FNSRO where applicable’’ are to 
FNSRO as the agency administering 
the Program. 

(e) Each State agency desiring to 
take part in any of the programs shall 
enter into a written agreement with 
the Department for the administration 
of the Program in the State in accord-
ance with the provisions of this part. 
Such agreement shall cover the oper-
ation of the Program during the period 
specified therein and may be extended 
at the option of the Department. 

(Sec. 804, 816 and 817, Pub. L. 97–35, 95 Stat. 
521–535 (42 U.S.C. 1753, 1756, 1759, 1771 and 
1785); 44 U.S.C. 3506) 

[Amdt. 25, 41 FR 34759, Aug. 17, 1976, as 
amended at 47 FR 745, Jan. 7, 1982; Amdt. 42, 
47 FR 14133, Apr. 2, 1982; Amdt. 56, 54 FR 2990, 
Jan. 23, 1989] 

§ 220.4 Payment of funds to States and 
FNSROs. 

(a) To the extent funds are available, 
the Secretary shall make breakfast as-
sistance payments to each State agen-
cy for breakfasts served to children 
under the Program. Subject to 
§ 220.13(b)(2), the total of these pay-
ments for each State for any fiscal 
year shall be limited to the total 
amount of reimbursement payable to 
eligible schools within the State under 
this part for the fiscal year. 

(b) The Secretary shall prescribe by 
July 1 of each fiscal year annual ad-
justments to the nearest one-fourth 
cent in the national average per break-
fast factors for all breakfasts and for 
free and reduced price breakfasts, that 
shall reflect changes in the cost of op-
erating a breakfast program. 

(c) In addition to the funds made 
available under paragraph (a) of this 
section, funds shall be made available 
to the State agencies, and FNSROs 
where applicable, in such amounts as 
are needed to finance reimbursement 

rates assigned in accordance with the 
provisions of § 220.9(c). 

(Secs. 801, 803, 812; Pub. L. 97–35, 95 Stat. 521– 
535 (42 U.S.C. 1753, 1759(a), 1773, 1758); Pub. L. 
97–370, 96 Stat. 1806) 

[38 FR 35554, Dec. 28, 1973, as amended at 40 
FR 30923, July 24, 1975; 46 FR 51367, Oct. 20, 
1981; 48 FR 20896, May 10, 1983; Amdt. 49, 49 
FR 18987, May 4, 1984] 

§ 220.5 Method of payment to States. 
Funds to be paid to any State for the 

School Breakfast Program shall be 
made available by means of Letters of 
Credit issued by FNS in favor of the 
State agency. The State agency shall: 

(a) Obtain funds needed for reim-
bursement to School Food Authorities 
through presentation by designated 
State officials of a payment Voucher 
on Letter of Credit in accordance with 
procedures prescribed by FNS and ap-
proved by the U.S. Treasury Depart-
ment; (b) submit requests for funds 
only at such times and in such 
amounts, as will permit prompt pay-
ment of claims or authorized advances; 
and (c) use the funds received from 
such requests without delay for the 
purpose for which drawn. 

[Amdt. 25, 41 FR 34759, Aug. 17, 1976] 

§ 220.6 Use of funds. 
(a) Federal funds made available 

under the School Breakfast Program 
shall be used by State agencies, or 
FNSROs where applicable, to reim-
burse or make advance payments to 
School Food Authorities in connection 
with breakfasts served in accordance 
with the provisions of this part. How-
ever, with the approval of FNS, any 
State agency, or FNSRO where applica-
ble, may reserve for use in carrying out 
special developmental projects an 
amount up to 1 per centum of the funds 
earned in any fiscal year under the 
School Breakfast Program. Advance 
payments to School Food Authorities 
may be made at such times and in such 
amounts as are necessary to meet cur-
rent obligations. 

(b) Whoever embezzles, willfully 
misapplies, steals, or obtains by fraud 
any funds, assets, or property provided 
under this part, whether received di-
rectly or indirectly from the Depart-
ment, shall— 
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(1) If such funds, assets, or property 
are of a value of $100 or more, be fined 
not more than $25,000 or imprisoned not 
more than 5 years or both; or 

(2) If such funds, assets, or property 
are of a value of less than $100, be fined 
not more than $1,000 or imprisoned not 
more than one year or both. 

(c) Whoever receives, conceals, or re-
tains to his use or gain funds, assets, or 
property provided under this part, 
whether received directly or indirectly 
from the Department, knowing such 
funds, assets, or property have been 
embezzled, willfully misapplied, stolen, 
or obtained by fraud, shall be subject 
to the same penalties provided in para-
graph (b) of this section. 

(Sec. 10(a), Pub. L. 95–627, 92 Stat. 3623 (42 
U.S.C. 1760); sec. 10(d)(3), Pub. L. 95–627, 92 
Stat. 3624 (42 U.S.C. 1757); sec. 14, Pub. L. 95– 
627, 92 Stat. 3625–3626) 

[40 FR 30923, July 24, 1975, as amended by 
Amdt. 25, 41 FR 34759, Aug. 17, 1976; Amdt. 28, 
44 FR 37899, June 29, 1979; 64 FR 50742, Sept. 
20, 1999] 

§ 220.7 Requirements for participation. 
(a) The School Food Authority shall 

make written application to the State 
agency, or FNSRO where applicable, 
for any school in which it desires to op-
erate the School Breakfast Program, if 
such school did not participate in the 
Program in the prior fiscal year. The 
School Food Authority shall also sub-
mit for approval, either with the appli-
cation or at the request of the State 
agency, or FNSRO where applicable, a 
free and reduced price policy statement 
in accordance with part 245 of this 
chapter. A School Food Authority 
which simultaneously makes applica-
tion for the National School Lunch 
Program and the School Breakfast Pro-
gram shall submit one free and reduced 
price policy statement which shall pro-
vide that the terms, conditions, and 
eligibility criteria set forth in such 
policy statement shall apply to the 
service of free and reduced price 
lunches and to the service of free and 
reduced price breakfasts. If, at the 
time application is made for the School 
Breakfast Program, a School Food Au-
thority has an approved free and re-
duced price policy statement on file 
with the State agency, or FNSRO 
where applicable, for the National 

School Lunch Program, it need only 
confirm in writing that such approved 
policy statement will also apply to the 
operation of its School Breakfast Pro-
gram. Applications for the School 
Breakfast Program shall not be ap-
proved in the absence of an approved 
free and reduced price policy state-
ment. 

(a–1) A school which also either par-
ticipates in the National School Lunch 
Program or only receives donations of 
commodities for its nonprofit lunch 
program under the provisions of part 
250 of this chapter (commodity only 
school) shall apply the same set of eli-
gibility criteria so that children who 
are eligible for free lunches shall also 
be eligible for free breakfasts and chil-
dren who are eligible for reduced price 
lunches shall also be eligible for re-
duced price breakfasts. 

(a–2) Schools shall, at least once dur-
ing each school year, obtain a food 
safety inspection conducted by a State 
or local governmental agency respon-
sible for food safety inspections. How-
ever, this requirement shall not apply 
to a school if a food safety inspection 
of the school is required by a State or 
local governmental agency responsible 
for food safety inspections. 

(b) Applications shall solicit informa-
tion in sufficient detail to enable the 
State agency to determine whether the 
School Food Authority is eligible to 
participate in the Program and extent 
of the need for Program payments. 

(c) Within the funds available to 
them, State agencies, or FNSRO’s 
where applicable, shall approve for par-
ticipation in the School Breakfast Pro-
gram any school making application 
and agreeing to carry out the program 
in accordance with this part. State 
agencies, or FNSRO’s where applicable, 
have a positive obligation, however, to 
extend the benefits of the School 
Breakfast Program to children attend-
ing schools in areas where poor eco-
nomic conditions exist. 

(d) Any School Food Authority may 
employ a food service management 
company (or other nonprofit agency or 
nonprofit organization) in the conduct 
of its feeding operation in one or more 
of its schools. A School Food Authority 
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