§4279.59

Federal Reserve Board’s Regulation
implementing that Act (see 12 CFR
part 202). Such compliance will be ac-
complished prior to loan closing.

§4279.59 [Reserved]

§4279.60 Civil Rights Impact Analysis.

The Agency is responsible for ensur-
ing that all requirements of FmHA In-
struction 2006-P, “‘Civil Rights Impact
Analysis” are met and will complete
the appropriate level of review in ac-
cordance with that instruction.

§§4279.61-4279.70 [Reserved]

§4279.71 Public bodies and nonprofit
corporations.

Any public body or nonprofit cor-
poration that receives a guaranteed
loan that meets the thresholds estab-
lished by OMB Circulars A-128 or A-133
or successor regulations or circulars
must provide an audit in accordance
with the applicable circular or regula-
tion for the fiscal year (of the bor-
rower) in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit will also be provided
for the fiscal year in which the devel-
opment or purchases occurred. Any
audit provided by a public body or non-
profit corporation in compliance with
OMB Circulars A-128 or A-133 or their
successors will be considered adequate
to meet the audit requirements of the
B&I program for that year.

§4279.72 Conditions of guarantee.

A loan guarantee under this part will
be evidenced by a Loan Note Guarantee
issued by the Agency. Each lender will
execute a Lender’'s Agreement. If a
valid Lender’s Agreement already ex-
ists, it is not necessary to execute a
new Lender’s Agreement with each
loan guarantee. The provisions of this
part and part 4287 of this chapter will
apply to all outstanding guarantees. In
the event of a conflict between the
guarantee documents and these regula-
tions as they exist at the time the doc-
uments are executed, the regulations
will control.

(a) Full faith and credit. A guarantee
under this part constitutes an obliga-
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tion supported by the full faith and
credit of the United States and is in-
contestable except for fraud or mis-
representation of which a lender or
holder has actual knowledge at the
time it becomes such lender or holder
or which a lender or holder participates
in or condones. The guarantee will be
unenforceable to the extent that any
loss is occasioned by a provision for in-
terest on interest. In addition, the
guarantee will be unenforceable by the
lender to the extent any loss is occa-
sioned by the violation of usury laws,
negligent servicing, or failure to obtain
the required security regardless of the
time at which the Agency acquires
knowledge thereof. Any losses occa-
sioned will be unenforceable to the ex-
tent that loan funds are used for pur-
poses other than those specifically ap-
proved by the Agency in its Condi-
tional Commitment. The Agency will
guarantee payment as follows:

(1) To any holder, 100 percent of any
loss sustained by the holder on the
guaranteed portion of the loan and on
interest due on such portion.

(2) To the lender, the lesser of:

(i) Any loss sustained by the lender
on the guaranteed portion, including
principal and interest evidenced by the
notes or assumption agreements and
secured advances for protection and
preservation of collateral made with
the Agency’s authorization; or

(ii) The guaranteed principal ad-
vanced to or assumed by the borrower
and any interest due thereon.

(b) Rights and liabilities. When a guar-
anteed portion of a loan is sold to a
holder, the holder shall succeed to all
rights of the lender under the Loan
Note Guarantee to the extent of the
portion purchased. The lender will re-
main bound to all obligations under
the Loan Note Guarantee, Lender’s
Agreement, and the Agency program
regulations. A guarantee and right to
require purchase will be directly en-
forceable by a holder notwithstanding
any fraud or misrepresentation by the
lender or any unenforceability of the
guarantee by the lender, except for
fraud or misrepresentation of which
the holder had actual knowledge at the
time it became the holder or in which
the holder participates or condones. In
the event of material fraud, negligence
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