§4287.102

predecessor and successor forms, if ap-
plicable, as specified by the field or Na-
tional Office.

§4287.102 Definitions.

The definitions and abbreviations
contained in §4279.2 of subpart A of
part 4279 of this chapter apply to this
subpart.

§4287.103 Exception authority.

Section 4279.15 of subpart A of part
4279 of this chapter applies to this sub-
part.

§§4287.104-4287.105 [Reserved]

§4287.106 Appeals.

Section 4279.16 of subpart A of part
4279 of this chapter applies to this sub-
part.

§4287.107

The lender is responsible for serv-
icing the entire loan and for taking all
servicing actions that a prudent lender
would perform in servicing its own
portfolio of loans that are not guaran-
teed. The Loan Note Guarantee is un-
enforceable by the lender to the extent
any loss is occasioned by violation of
usury laws, use of loan funds for unau-
thorized purposes, negligent servicing,
or failure to obtain the required secu-
rity interest regardless of the time at
which the Agency acquires knowledge
of the foregoing. This responsibility in-
cludes but is not limited to the collec-
tion of payments, obtaining compli-
ance with the covenants and provisions
in the Loan Agreement, obtaining and
analyzing financial statements, check-
ing on payment of taxes and insurance
premiums, and maintaining liens on
collateral.

(a) Lender reports. The lender must
report the outstanding principal and
interest balance on each guaranteed
loan semiannually using Form FmHA
1980-41, ‘‘Guaranteed Loan Status Re-
port.”

(b) Loan classification. Within 90 days
of receipt of the Loan Note Guarantee,
the lender must notify the Agency of
the loan’s classification or rating
under its regulatory standards. Should
the classification be changed at a fu-
ture time, the Agency must be notified
immediately.

Routine servicing.
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(c) Agency and lender conference. At
the Agency’s request, the lender will
meet with the Agency to ascertain how
the guaranteed loan is being serviced
and that the conditions and covenants
of the Loan Agreement are being en-
forced.

(d) Financial reports. The lender must
obtain and forward to the Agency the
financial statements required by the
Loan Agreement. The lender must sub-
mit annual financial statements to the
Agency within 120 days of the end of
the borrower’s fiscal year. The lender
must analyze the financial statements
and provide the Agency with a written
summary of the lender’s analysis and
conclusions, including trends,
strengths, weaknesses, extraordinary
transactions, and other indications of
the financial condition of the borrower.
Spreadsheets of the new financial
statements must be included.

(e) Additional expenditures. The lender
will not make additional loans to the
borrower without first obtaining the
prior written approval of the Agency,
even though such loans will not be
guaranteed.

§§4287.108-4287.111 [Reserved]

§4287.112 Interest rate adjustments.

(a) Reductions. The borrower, lender,
and holder (if any) may collectively
initiate a permanent or temporary re-
duction in the interest rate of the
guaranteed loan at any time during the
life of the loan upon written agreement
among these parties. The Agency must
be notified by the lender, in writing,
within 10 calendar days of the change.
If any of the guaranteed portion has
been purchased by the Agency, then
the Agency will affirm or reject inter-
est rate change proposals in writing.
The Agency will concur in such inter-
est-rate changes only when it is dem-
onstrated to the Agency that the
change is a more viable alternative
than initiating or proceeding with lig-
uidation of the loan or continuing with
the loan in its present state.

(1) Fixed rates can be changed to
variable rates to reduce the borrower’s
interest rate only when the variable
rate has a ceiling which is less than or
equal to the original fixed rate.

742



RBS and RUS, USDA

(2) Variable rates can be changed to a
fixed rate which is at or below the cur-
rent variable rate.

(3) The interest rates, after adjust-
ments, must comply with the require-
ments for interest rates on new loans
as established by §4279.125 of subpart B
of part 4279 of this chapter.

(4) The lender is responsible for the
legal documentation of interest-rate
changes by an endorsement or any
other legally effective amendment to
the promissory note; however, no new
notes may be issued. Copies of all legal
documents must be provided to the
Agency.

(b) Increases. No increases in interest
rates will be permitted except the nor-
mal fluctuations in approved variable
interest rates unless a temporary in-
terest-rate reduction had occurred.

§4287.113 Release of collateral.

(@) All releases of collateral with a
value exceeding $100,000 must be sup-
ported by a current appraisal on the
collateral released. The appraisal will
be at the expense of the borrower and
must meet the requirements of
§4279.144 of subpart B of part 4279 of
this chapter. The remaining collateral
must be sufficient to provide for repay-
ment of the Agency’s guaranteed loan.
The Agency may, at its discretion, re-
quire an appraisal of the remaining col-
lateral in cases where it is determined
that the Agency may be adversely af-
fected by the release of collateral. Sale
or release of collateral must be based
on an arm’s-length transaction.

(b) Within the parameters of para-
graph (a) of this section, lenders may,
over the life of the loan, release collat-
eral (other than personal and corporate
guarantees) with a cumulative value of
up to 20 percent of the original loan
amount without Agency concurrence if
the proceeds generated are used to re-
duce the guaranteed loan or to buy re-
placement collateral.

(c) Within the parameters of para-
graph (a) of this section, release of col-
lateral with a cumulative value in ex-
cess of 20 percent of the original loan
or when the proceeds will not be used
to reduce the guaranteed loan or to
buy replacement collateral must be re-
quested in writing by the lender and
concurred in by the Agency in writing

§4287.134

in advance of the release. A written
evaluation will be completed by the
lender to justify the release.

§§4287.114-4287.122 [Reserved]

§4287.123
tion.

A subordination of the lender’s lien
position must be requested in writing
by the lender and concurred in by the
Agency in writing in advance of the
subordination. The subordination must
enhance the borrower’s business and
the Agency’s interest. After the subor-
dination, collateral must be adequate
to secure the loan. The lien to which
the guaranteed loan is subordinated
must be for a fixed dollar limit and
fixed or limited term, after which the
guaranteed loan lien priority will be
restored. Subordination to a revolving
line of credit will not exceed 1 year.
There must be adequate consideration
for the subordination.

Subordination of lien posi-

§4287.124 Alterations of loan instru-
ments.

The lender shall neither alter nor ap-
prove any alterations of any loan in-
strument without the prior written ap-
proval of the Agency.

§§4287.125-4287.133 [Reserved]

§4287.134 Transfer and assumption.

(a) Documentation of request. All
transfers and assumptions must be ap-
proved in writing by the Agency and
must be to eligible applicants in ac-
cordance with subpart B of part 4279 of
this chapter. An individual credit re-
port must be provided for transferee
proprietors, partners, officers, direc-
tors, and stockholders with 20 percent
or more interest in the business, along
with such other documentation as the
Agency may request to determine eli-
gibility.

(b) Terms. Loan terms must not be
changed unless the change is approved
in writing by the Agency with the con-
currence of any holder and the trans-
feror (including guarantors) if they
have not been or will not be released
from liability. Any new loan terms
must be within the terms authorized
by 4279.126 of subpart B of part 4279 of
this chapter. The lender’s request for
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