RBS and RUS, USDA

§4290.120 Plan to
eas.

An Applicant must agree that if li-
censed as a RBIC, it will make Devel-
opmental Venture Capital investments
in Enterprises that will create wealth
and job opportunities in Rural Areas
and among individuals living in those
areas.

§4290.130 Identified Rural Areas.

A RBIC must identify the specific
Rural Area or Areas in which it intends
to make Developmental Venture Cap-
ital investments and provide Oper-
ational Assistance under the RBIC pro-
gram. The scope of the identified areas
must be consistent with Applicant’s
business plan, especially as the plan re-
lates to the Applicant’s ability to oper-
ate actively, soundly, and profitably in
such areas.

invest in Rural

§4290.140 Approval of initial Manage-
ment Expenses.

A RBIC must have its Management
Expenses approved by the Secretary at
the time it is licensed. (See §4290.520 for
the definition of Management Ex-
penses.)

§4290.150 Management and ownership
diversity requirement.

(a) Diversity requirement. You must
have diversity between management
and ownership in order to be licensed
as a RBIC and to maintain your li-
cense. To establish diversity, you must
meet the requirements in paragraphs
(b) and (c) of this section.

(b) Percentage ownership requirement.
No Person or group of Persons who are
Affiliates of one another may own or
control, directly or indirectly, more
than 70 percent of your Regulatory
Capital or your Leverageable Capital.

(c) Non-affiliation requirement. At
least 30 percent of your Regulatory
Capital and Leverageable Capital must
be owned and controlled by Persons un-
affiliated with your management and
unaffiliated with each other, and whose
investments are significant in dollar
and percentage terms as determined by
the Secretary. Such Persons must not
be your Associates (except for their
status as your shareholders, limited
partners or members) and must not
Control, be Controlled by, or be under

§4290.160

Common Control with any of your As-
sociates. A single ‘“‘acceptable’ Institu-
tional Investor may be substituted for
two or three of the three investors who
are otherwise required. The following
Institutional Investors are ‘‘accept-
able” for this purpose:

(1) Entities whose overall activities
are regulated and periodically exam-
ined by State, Federal or other govern-
mental authorities satisfactory to the
Secretary;

(2) Entities listed on the New York
Stock Exchange;

(3) Entities that are publicly-traded
and that meet both the minimum nu-
merical listing standards and the cor-
porate governance listing standards of
the New York Stock Exchange;

(4) Public or private employee pen-
sion funds;

(5) Trusts, foundations, or endow-
ments, but only if exempt from Federal
income taxation; and

(6) Other Institutional Investors sat-
isfactory to the Secretary.

(d) Voting requirement. The investors
relied upon to satisfy the diversity re-
quirement may not delegate their vot-
ing rights to any Person who is your
Associate, or who Controls, is Con-
trolled by, or is under Common Control
with any of your Associates, without
prior approval by the Secretary.

(e) Requirement to maintain diversity.
You must maintain management-own-
ership diversity while you are a RBIC.
If, at any time, you no longer have the
required management-ownership diver-
sity, you must:

(1) Notify the Secretary within 10
days; and

(2) Re-establish diversity within six
months after loss of diversity.

§4290.160 Special rules for Partner-
ship RBICs and LLC RBICs.

(a) Entity General Partner or Entity
Managing Member. (1) A general partner
of a Partnership RBIC which is a cor-
poration, limited liability company or
partnership (an “Entity General Part-
ner’’), or a managing member of an
LLC RBIC which is a corporation, lim-
ited liability company, or partnership
(an “Entity Managing Member’’) shall
be organized under State law solely for
the purpose of serving as the general
partner or managing member of one or

763



§4290.165

more RBICs, and shall be organized for
profit.

(2) The Secretary must approve any
person who will serve as an officer, di-
rector, manager, or general partner of
the Entity General Partner or Entity
Managing Member and of an entity
that Controls the Entity General Part-
ner or Entity Managing Member. This
provision must be stated in an Entity
General Partner’s or Entity Managing
Member’s articles of incorporation or
charter and bylaws if a corporation, op-
erating agreement if a limited liability
company, or partnership agreement if a
partnership.

(3) An Entity General Partner or En-
tity Managing Member is subject to
the same examination and reporting
requirements as a RBIC under sections
384K and 384L of the Act. The restric-
tions and obligations imposed upon a
RBIC by §§4290.1810, 4290.30, 4290.410
through  4290.450, 4290.470, 4290.500,
4290.510, 4290.585, 4290.600, 4290.680,
4290.690 through 4290.692, and 4290.1910
apply also to an Entity General Part-
ner or Entity Managing Member of a
RBIC.

(4) The general partner(s) of your En-
tity General Partner(s) or Entity Man-
aging Member(s) will be considered
your general partner.

(5) If your Entity General Partner or
Entity Managing Member is a limited
partnership, its limited partners may
be considered your Control Person(s) if
they meet the definition for Control
Person in §4290.50.

(b) Liability of general partner of Part-
nership RBIC. Subject to section
3840(b) of the Act, your general part-
ner(s) is not liable solely by reason of
its status as a general partner for re-
payment of any Leverage or debts you
owe to the Secretary unless the Sec-
retary, in the exercise of reasonable in-
vestment prudence, and with regard to
your financial soundness, determines
otherwise prior to the purchase or
guaranty of your Leverage. The condi-
tions specified in §4290.1810 and
§4290.1910 apply to all general partners.

(c) Special Leverage requirement for
Partnership RBICs and LLC RBICs. Be-
fore your first issuance of Leverage,
you must furnish the Secretary with
evidence that you qualify as a partner-
ship for tax purposes, either by a ruling
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from the Internal Revenue Service or
by an opinion of counsel.

§4290.165 Obligations of Control Per-
sons.

All Control Persons are bound by the
provisions of sections 3840 and 384P of
the Act and by the conflict-of-interest
rules under §4290.730. The term RBIC,
as used 1in 884290.30, 4290.460, and
4290.680, includes all of the RBIC’s Con-
trol Persons.

CAPITALIZING A RBIC

§4290.200 Adequate capital for RBICs.

You must meet the requirements of
§§4290.200 through 4290.230 in order to
qualify as a RBIC and to receive Lever-
age.

§4290.210 Minimum capital require-
ments for RBICs.

(a) General Rule. You must have Reg-
ulatory Capital of at least $10,000,000,
or such lesser amount (but not less
than $5,000,000) as the Secretary may
prescribe by notice published from
time to time in the FEDERAL REGISTER,
and Leverageable Capital of at least
$500,000, to become a RBIC.

(b) Exception. (1) The Secretary in his
or her sole discretion and based on a
showing of special circumstances and
good cause may license an Applicant
with Regulatory Capital of at least
$2,500,000, but only if the Applicant:

(i) Has satisfied all eligibility cri-
teria for licensing as a RBIC as de-
scribed in §4290.390(a) of this part, ex-
cept the capital requirement specified
in paragraph (a)(1) of that section, as
determined solely by the Secretary;

(ii) Has a viable business plan reason-
ably projecting profitable operations;
and

(iii) Has a reasonable timetable for
achieving Regulatory Capital of at
least $10,000,000.

(2) A RBIC licensed under this excep-
tion is not eligible to receive Leverage
until it has complied with paragraph
(a) of this section.

§4290.230 Private Capital for RBICs.

(a) General. Private Capital means
the contributed capital of a RBIC, plus
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