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(i) You fail to cure the default(s) to
the Secretary’s satisfaction within the
allotted time.

(h) Repeated non-substantive violations.
If you repeatedly fail to comply with
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated under
the Act, the Secretary, after written
notification to you and until you cure
such condition to the Secretary’s satis-
faction, may deny you additional Le-
verage and/or require you to take such
actions as the Secretary may deter-
mine to be appropriate under the cir-
cumstances.

(i) Consent to removal of officers, direc-
tors, or general partners and/or appoint-
ment of receiver. The Articles of each
RBIC must include the following provi-
sions as a condition to the purchase or
guarantee of Leverage. Upon the occur-
rence of any of the events specified in
paragraphs (d)(1) through (d)(6) or (f)(I)
through (f)(3) of this section as deter-
mined by the Secretary, the Secretary
shall have the right, and you consent
to the Secretary’s exercise of such
right:

(1) With respect to a Corporate RBIC,
upon written notice, to require you to
replace, with individuals approved by
the Secretary, one or more of your offi-
cers and/or such number of directors of
your board of directors as is sufficient
to constitute a majority of such board;
or

(2) With respect to a Partnership
RBIC or an LLC RBIC, upon written
notice, to require you to remove the
person(s) responsible for such occur-
rence and/or to remove the general
partner or manager of the RBIC, which
general partner or manager shall then
be replaced in accordance with the
RBIC’s Articles by a new general part-
ner or manager approved by the Sec-
retary; and/or

(3) With respect to a Corporate RBIC,
Partnership RBIC, or LLC RBIC, to ob-
tain the appointment of the Secretary
or his or her designee as your receiver
under section 384M of the Act for the
purpose of continuing your operations.
The appointment of a receiver to lig-
uidate an RBIC is not within such con-
sent, but is governed instead by the
relevant provisions of the Act.
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COMPUTATION OF RBIC’S CAPITAL
IMPAIRMENT

§4290.1830 RBIC’s Capital Impairment
definition and general require-
ments.

(a) Significance of Capital Impairment
condition. If you have a condition of
Capital Impairment, you are not in
compliance with the terms of your Le-
verage. As a result, the Secretary has
the right to impose the applicable rem-
edies for noncompliance in
§4290.1810(g).

(b) Definition of Capital Impairment
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed pursu-
ant to the procedures set forth in
§4290.1840, exceeds 70 percent.

(c) Quarterly computation requirement
and procedure. You must determine
whether you have a condition of Cap-
ital Impairment as of the end of each
fiscal quarter. You must notify the
Secretary promptly if you are
Capitally Impaired.

(d) The Secretary’s right to determine
RBIC’s Capital Impairment condition.
The Secretary may make his or her
own determination of your Capital Im-
pairment condition at any time.

§4290.1840 Computation of RBIC’s
Capital Impairment Percentage.

(a) General. This section contains the
procedures you must use to determine
your Capital Impairment Percentage.
You must compare your Capital Im-
pairment Percentage to the maximum
permitted under §4290.1830(b) to deter-
mine whether you have a condition of
Capital Impairment.

(b) Preliminary impairment test. If you
satisfy the preliminary impairment
test, your Capital Impairment Percent-
age is zero and you do not have to per-
form any more procedures in this
§4290.1840. Otherwise, you must con-
tinue with paragraph (c) of this sec-
tion. You satisfy the test if each of the
following amounts is zero or greater:

(1) The sum of Undistributed Net Re-
alized Earnings, as reported on SBA
Form 468, and Includible Non-Cash
Gains.

(2) Unrealized Gain (Loss) on Securi-
ties Held.
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(c) How to compute your Capital Im-
pairment Percentage. (1) If you have an
Unrealized Gain on Securities Held,
compute your Adjusted Unrealized
Gain using paragraph (d) of this sec-
tion. If you have an Unrealized Loss on
Securities Held, continue with para-
graph (c)(2) of this section.

(2) Add together your Undistributed
Net Realized Earnings, your Includible
Non-cash Gains, and either your Unre-
alized Loss on Securities Held or your
Adjusted Unrealized Gain.

(3) If the sum in paragraph (c)(2) of
this section is zero or greater, your
Capital Impairment Percentage is zero.

(4) If the sum in paragraph (c)(2) of
this section is less than zero, drop the
negative sign, divide by your Regu-
latory Capital (excluding Treasury
Stock), and multiply by 100. The result
is your Capital Impairment Percent-
age.

(d) How to compute your Adjusted Un-
realized Gain.

(1) Subtract Unrealized Depreciation
from Unrealized Appreciation. This is
your ““Net Appreciation’.

(2) Determine your Unrealized Appre-
ciation on Publicly Traded and Mar-
ketable securities. This is your ’Class
| Appreciation’.

(3) Determine your Unrealized Appre-
ciation on securities that are not Pub-
licly Traded and Marketable and meet
the following criteria, which must be
substantiated to the Secretary’s satis-
faction (this is your ““Class 2 Apprecia-
tion™):

(i) The Portfolio Concern that issued
the security received a significant sub-
sequent equity financing by an inves-
tor whose objectives were not pri-
marily strategic and at a price that
conclusively supports the Unrealized
Appreciation,;

(ii) Such financing represents a sub-
stantial investment in the form of an
arm’s-length transaction by a sophisti-
cated new investor in the issuer’s secu-
rities; and

(iii) Such financing occurred within
24 months of the date of the Capital
Impairment computation, or the Port-
folio Concern’s pre-tax cash flow from
operations for its most recent fiscal
year was at least 10 percent of its aver-
age contributed capital for such fiscal
year.
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(4) Perform the appropriate computa-
tion from the table in 13 CFR
107.1840(d)(4).

(5) Reduce the gain computed in
paragraph (d)(4) of this section by your
estimate of related future income tax
expense. Subject to any adjustment re-
quired by paragraph (d)(6) of this sec-
tion, the result is your Adjusted Unre-
alized Gain for use in paragraph (c)(2)
of this section.

(6) If any securities that are the
source of either Class 1 or Class 2 Ap-
preciation are pledged or encumbered
in any way, you must reduce the Ad-
justed Unrealized Gain computed in
paragraph (d)(5) of this section by the
amount of the related borrowing or
other obligation, up to the amount of
the Unrealized Appreciation on the se-
curities.

Subpart L—Ending Operations as
a RBIC

§4290.1900 Termination of participa-
tion as a RBIC.

You may not terminate your partici-
pation as a RBIC without the Sec-
retary’s prior written approval. Your
request for approval must be accom-
panied by an offer of immediate repay-
ment of all of your outstanding Lever-
age (including any prepayment pen-
alties thereon), or by a plan satisfac-
tory to the Secretary for the orderly
liquidation of the RBIC.

Subpart M—Miscellaneous

§4290.1910 Non-waiver of rights or
terms of Leverage security.

The Secretary’s failure to exercise or
delay in exercising any right or remedy
under the Act or the regulations in this
part does not constitute a waiver of
such right or remedy. The Secretary’s
failure to require you to perform any
term or provision of your Leverage
does not affect the Secretary’s right to
enforce such term or provision. Simi-
larly, the Secretary’s waiver of, or fail-
ure to enforce, any term or provision of
your Leverage or of any event or condi-
tion set forth in §4290.1810 does not
constitute a waiver of any succeeding
breach of such term or provision or
condition.
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