§4290.700
will receive a 10% discount
base fee.

(d) Delay fee. If, in the sole discretion
of the Secretary, the time required to
complete your examination is delayed
due to your lack of cooperation or the
condition of your records, the Sec-
retary may assess an additional fee of
up to $500 per day.

on your

Subpart I—Financing of Enterprises
by RBICs

DETERMINING ELIGIBILITY OF AN
ENTERPRISE FOR RBIC FINANCING

§4290.700 Requirements concerning
types of Enterprises to receive Fi-
nancing.

(@) Rural Business Concern Invest-
ments. At the close of each of your fis-
cal years—

(1) At least 75 percent of your Port-
folio Concerns must have received a
Rural Business Concern Investment;
and

(2) For all Financings you have ex-
tended, you must have invested at
least 75 percent (in total dollars) in
Rural Business Concern Investments.

(b) Smaller Enterprise Investments. At
the close of each of your fiscal years—

(1) More than 50 percent of your Port-
folio Concerns must be Smaller Enter-
prises that, at the time of the initial
Financing to such Enterprise, meet ei-
ther the net worth/net income test or
the size standard set forth in the
“Smaller Enterprise” definition in
§4290.50 of this part; and

(2) For all Financings that you have
extended, you must have invested more
than 50 percent (in total dollars) in
Financings in the form of Equity Cap-
ital in such Enterprises.

(c) Small Business Concern Investments.
At the close of each of your fiscal
years—

(1) At least 50 percent of the Port-
folio Concerns referenced in paragraph
(b)(1) of this section must be Small
Business Concerns; and

(2) For all Financings referenced in
paragraph (b)(2) of this section, you
must have invested at least 50 percent
(in total dollars) in Small Business
Concerns.

(d) Urban Area Investments. At the
close of each of your fiscal years—
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(1) No more than 10 percent of your
Portfolio Concerns must have received
Urban Area Investments; and

(2) For all Financings you have ex-
tended, you must not have invested
more than 10 percent (in total dollars)
in Urban Area Investments.

(e) Non-compliance with this section. If
you have not met the percentages re-
quired in paragraphs (a), (b), (c), or (d)
of this section at the end of any fiscal
year, then you must be in compliance
by the end of the following fiscal year.
However, you will not be eligible for
additional Leverage until such time as
you meet the required percentages (see
§4290.1120).

§4290.720 Enterprises that may be in-
eligible for Financing.

(a) Re-lenders or re-investors. You are
not permitted to finance any Enter-
prise that is a re-lender or re-investor.
The primary business activity of re-
lenders or re-investors involves, di-
rectly or indirectly, providing funds to
others, purchasing debt obligations,
factoring, or long-term leasing of
equipment with no provision for main-
tenance or repair.

(b) Passive Enterprises. You are not
permitted to finance a passive Enter-
prise.

(1) Definition. An Enterprise is pas-
sive if:

(i) It is not engaged in a regular and
continuous business operation (for pur-
poses of this paragraph (b), the mere
receipt of payments such as dividends,
rents, lease payments, or royalties is
not considered a regular and contin-
uous business operation); or

(ii) Its employees are not carrying on
the majority of day to day operations,
and the Enterprise does not provide ef-
fective control and supervision, on a
day to day basis, over persons em-
ployed under contract; or

(iii) It passes through substantially
all of the proceeds of the Financing to
another entity.

(2) Exception for pass-through of pro-
ceeds to subsidiary. With the prior writ-
ten approval of the Secretary, you may
finance a passive Enterprise if it passes
substantially all of the proceeds
through to one or more subsidiary
companies, each of which is an eligible
Enterprise that is not passive. For the
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