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telecommunication be conducted at lo-
cations at which the parties are able to
transmit and receive documents during
the deposition;

(13) Do all acts and take all measures
necessary for the maintenance of order
and for the efficient conduct of the pro-
ceeding.

(d) Who may act in absence of exam-
iner. In case of the absence, illness, res-
ignation, or death of the examiner who
has been assigned to a proceeding, or,
in case the General Counsel determines
that, for other good cause, such exam-
iner should not act, the powers and du-
ties to be performed by the examiner
under these rules of practice in connec-
tion with such proceeding may, subject
to the provisions of paragraph (a) of
this section, be assigned to another ex-
aminer.

[10 FR 2212, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 24 FR 10055, Dec. 12, 1959;
38 FR 30445, Nov. 5, 1973; 60 FR 8459, Feb. 14,
1995; 64 FR 38106, July 15, 1999]

§47.12 Intervention.

At any time after the institution of a
proceeding and before it has been sub-
mitted to the Secretary for final con-
sideration, the Secretary or the exam-
iner as defined in §47.2(i)(1) may, upon
petition in writing and for good cause
show, permit any person to intervene
therein. The petition shall state with
preciseness and particularity:

(a) The petitioner’s relationship to
the matters involved in the proceeding;
(b) the nature of the material the peti-
tioner intends to present in evidence;
(c) the nature of the argument the peti-
tioner intends to make; and (d) any
other reason that the petitioner should
be allowed to intervene.

[10 FR 2209, Feb. 27, 1945, as amended at 60
FR 8459, Feb. 14, 1995; 64 FR 38107, July 15,
1999]

§47.13 Motions and requests.

(a) General. (1) All motions and re-
quests made after the formal filing of
the proceeding with the Hearing Clerk
shall be filed with the Hearing Clerk,
except that those made during an oral
hearing may be stated orally and made
a part of the transcript or recording.

(2) The examiner may rule upon all
motions and requests filed or made
prior to the transmittal of the record
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to the Secretary as hereinafter pro-
vided. The Secretary shall rule upon all
motions and requests filed after that
time.

(b) Certification to the Secretary. The
submission or certification of any mo-
tion, request, objection, or other ques-
tion to the Secretary prior to trans-
mittal of the record to the Secretary as
provided in this part shall be made by
and in the discretion of the examiner.
The examiner may either rule upon or
certify the motion, request, objection,
or other question to the Secretary, but
not both.

[10 FR 2209, Feb. 27, 1945; 11 FR 224, Jan. 4,
1946, as amended at 38 FR 30445, Nov. 5, 1973;
60 FR 8459, Feb. 14, 1995]

§47.14 Prehearing conferences.

(a) In any proceeding in which it ap-
pears that a conference will expedite
the proceeding, the examiner, at any
time prior to or during the course of
the oral hearing, may request the par-
ties or their counsel to appear at a con-
ference before the examiner to con-
sider:

(1) The simplification of the issues;

(2) The necessity or the desirability
of amendments to the pleadings;

(3) The possibility of obtaining stipu-
lations of fact and of documents which
will avoid unnecessary proof;

(4) The limitation of the number of
expert or other witnesses; or

(5) Such other matters as may expe-
dite and aid in the disposition of the
proceeding.

(b) No transcript or recording of the
conference shall be made. If the con-
ference is conducted by correspond-
ence, the examiner shall forward copies
of letters and documents to the parties
as circumstances require. The cor-
respondence in connection with a con-
ference shall not be part of the record.
The examiner shall prepare and file for
the record a written summary of the
action agreed upon or taken at the con-
ference, which shall incorporate any
written stipulations or agreements
made by the parties at the conference
or as a result of the conference.

(c) Manner of the Conference. (1) The
conference shall be conducted by tele-
phone or correspondence unless the ex-
aminer determines that conducting the
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conference by audio-visual tele-
communication:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a dis-
ability of any individual expected to
participate in the conference; or

(iii) Would cost less than conducting
the conference by telephone or cor-
respondence. If the examiner deter-
mines that a conference conducted by
audio-visual telecommunication would
measurably increase the United States
Department of Agriculture’s cost of
conducting the conference, the con-
ference shall be conducted by personal
attendance of any individual who is ex-
pected to participate in the conference,
by telephone, or by correspondence.

(2) If the conference is not conducted
by telephone or correspondence, the
conference shall be conducted by
audio-visual telecommunication unless
the examiner determines that con-
ducting the conference by personal at-
tendance of any individual who is ex-
pected to participate in the conference:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a dis-
ability of any individual expected to
participate in the conference; or

(iii) Would cost less than conducting
the conference by audio-visual tele-
communication.

[60 FR 8460, Feb. 14, 1995]

§47.15 Oral hearing before the exam-
iner.

(a) When permissible. (1) Where the
amount of the damages claimed, either
in the complaint or in the counter-
claim, does not exceed $30,000 (exclud-
ing interest), an oral hearing shall not
be held, unless deemed necessary or de-
sirable by the Fruit and Vegetable Pro-
grams or unless granted by the exam-
iner as defined in §47.2(i)(1), upon appli-
cation of complainant or respondent
setting forth  the peculiar cir-
cumstances making an oral hearing
necessary for a proper presentation of
the case.

(2) Where the amount of damages
claimed, either in the complaint or in
the counterclaim, is in excess of $30,000
(excluding interest), the procedure pro-
vided in this section (except as pro-
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vided in §47.20(b)(2)) shall be applica-
ble.

(b) Request for hearing. Any party
may request an oral hearing on the
facts by including such request in the
complaint. Failure to request an oral
hearing within the time allowed for fil-
ing of the reply, or within 10 days after
the expiration of the time allowed for
filing an answer, shall constitute a
waiver of such hearing, and any party
so failing to request an oral hearing
will be deemed to have agreed that the
proceeding may be decided upon a
record formed under the documentary
procedure provided in §47.20.

(c) Time, place, and manner. (1) If and
when the proceeding has reached the
stage of oral hearing, the examiner,
giving careful consideration to the con-
venience of the parties, shall set a time
for hearing and shall file with the
Hearing Clerk a notice stating the time
and place of hearing. Unless the parties
otherwise agree, the place of the hear-
ing shall be the place in which the re-
spondent is engaged in business. This
notice shall state whether the hearing
will be conducted by telephone, audio-
visual telecommunication, or personal
attendance of any individual expected
to participate in the hearing and the
examiner’s determination regarding
the manner of the hearing shall be
made in accordance with paragraphs
(¢)(3) and (c)(4) of this section. If any
change in the time, place, or manner of
the hearing is made, the examiner shall
file with the Hearing Clerk a notice of
the change. The notice of any change
in the time, place, or manner of the
hearing shall be served on the parties,
unless it is made during the course of
an oral hearing and made part of the
transcript or recording, or actual no-
tice is given to the parties.

(2)(i) If and when the proceeding has
reached the stage of oral hearing, any
party may move that the hearing be
conducted by telephone or personal at-
tendance of any individual expected to
attend the hearing rather than by
audio-visual telecommunication. Any
motion that the hearing be conducted
by telephone or personal attendance of
any individual expected to attend the
hearing must be accompanied by a
memorandum in support of the motion
stating the basis for the motion and
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