§54.1020

stating acceptance of compliance or if
no design or fabrication changes have
been made, the applicant may submit a
certificate of conformance signed by
the chief engineering officer and the
chief executive officer of the company
stating that no design changes have
been made to the specified equipment
or utensil.

§54.1020 Appeal service; marking
equipment or utensils on appeal; re-
quirements for appeal; certain de-
terminations not appealable.

(a) Appeal service is a re-evaluation
of the compliance of a piece of equip-
ment, portion of a piece of equipment,
or utensil to design or fabrication cri-
teria according to the standards pre-
scribed by this subpart.

(b) Only the original applicant or
their representative may request ap-
peal service requesting a reevaluation
of the original determination of the de-
sign and fabrication of the equipment
or utensil for compliance with the
standards specified in this subpart.

(c) Appeal service will not be fur-
nished for:

(1) A piece of equipment, portion of a
piece of equipment, or utensil which
has been altered or has undergone a
material change since the original
service.

(2) For the purpose of obtaining an
up-to-date report or certificate which
does not involve a question as to the
correctness of the original service for
the piece of equipment, portion of a
piece of equipment, or utensil.

§54.1021 Request for appeal service.

(a) Except as otherwise provided in
§54.1020, an applicant or their rep-
resentative may request appeal service
when the applicant or their representa-
tive disagree with the determination as
to compliance with the standard of the
piece of equipment, portion of a piece
of equipment, or utensil as documented
in the applicable report.

(b) A request for appeal service shall
be filed with the Chief, directly or
through the design review specialist
who performed the original service.
The request shall state the reasons for
the disagreement with the original de-
termination and may be accompanied
by a copy of any previous certificate or
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report, or any other information which
the applicant may have received re-
garding the piece of equipment, portion
of a piece of equipment, or utensil at
the time of the original service. Such
request may be made orally (including
by telephone) or in writing (including
by facsimile transmission). If made
orally, the Dairy Grading Branch em-
ployee receiving the request may re-
quire that it be confirmed in writing.

§54.1022 When request for
service may be withdrawn.

A request for appeal service may be
withdrawn by the applicant at any
time before the appeal service has been
performed, upon payment of any ex-
penses already incurred under the regu-
lations by the Branch in connection
therewith.

appeal

§54.1023 Denial or withdrawal of ap-
peal service.

A request for appeal service may be
rejected or such service may be other-
wise denied to or withdrawn from any
person in accordance with the proce-
dure set forth in §54.1013(a), if it ap-
pears that the person or product in-
volved is not eligible for appeal service
under §54.1020, or that the identity of
the piece of equipment, portion of a
piece of equipment, or utensil has been
lost; or for any of the causes set forth
in §54.1032.

§54.1024 Who shall perform appeal
service.

Appeal service for equipment or uten-
sils shall be performed by the Chief or
a design review specialist designated
by the Chief. No design review spe-
cialist may perform appeal service for
any piece of equipment, portion of a
piece of equipment or utensil for which
the original design review specialist
performed the initial evaluation serv-
ice.

§54.1025 Appeal reports.

After appeal service has been per-
formed for any piece of equipment, por-
tion of a piece of equipment or uten-
sils, an official report shall be pre-
pared, signed, and issued referring spe-
cifically to the original report and
stating the determination of the re-
evaluation of compliance of the piece
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of equipment, portion of a piece of
equipment or utensil.

§54.1026 Superseded reports.

The appeal report shall supersede the
original report which, thereupon, shall
become null and void for all or a por-
tion of the report pertaining to the ap-
peal service and shall not thereafter be
deemed to show the compliance of the
equipment or utensils described there-
in. However, the fees charged for the
original service shall not be remitted
to the applicant who filed the appeal.

§54.1027 Application of other regula-
tions to appeal service.

The regulations in this subpart shall
apply to appeal service except insofar
as they are inapplicable.

§54.1028 Fees and other charges for
service.

Fees and other charges equal as near-
ly as may be to the cost of the services
rendered shall be assessed and col-
lected from applicants in accordance
with the provisions for Fees and
Charges set forth in 7 CFR part 58, Sub-
part A, Regulations Governing the In-
spection and Grading Services of Manu-
factured or Processed Dairy Products,
sections §§58.38, 58.39, 58.41, 58.42, and
58.43, as appropriate.

§54.1029 Payment of fees and other
charges.

Fees and other charges for service
shall be paid upon receipt of billing for
fees and other charges for service. The
applicant shall remit by check, draft,
or money order, made payable to the
Agricultural Marketing Service,
USDA, payment for the service in ac-
cordance with directions on the billing,
and such fees and charges shall be paid
in advance if required by the official
design review specialist or other au-
thorized official.

§54.1030 Identification.

All official design review specialists
and supervisors shall have their Agri-
cultural Marketing Service identifica-
tion cards in their possession at all
times while they are performing any
function under the regulations and
shall identify themselves by such cards
upon request.
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§54.1031 Errors in service.

When a design review specialist, su-
pervisor, or other responsible employee
of the Branch has evidence of inac-
curate evaluation, or of incorrect cer-
tification or other incorrect deter-
mination or identification as to the
compliance of a piece of equipment or
utensil, such person shall report the
matter to the Chief. The Chief will in-
vestigate the matter and, if deemed ad-
visable, will report any material errors
to the owner or the owner’s agent. The
Chief shall take appropriate action to
correct errors found in the determina-
tion of compliance of equipment or
utensils, and the Chief shall take ade-
quate measures to prevent the recur-
rence of such errors.

§54.1032 Denial or withdrawal of serv-
ice.

(a)(1) Bases for denial or withdrawal.
An application or a request for service
may be rejected, or the benefits of the
service may be otherwise denied to, or
withdrawn from, any person who, or
whose employee or agent in the scope
of the person’s employment or agency:

(i) Has wilfully made any misrepre-
sentation or has committed any other
fraudulent or deceptive practice in con-
nection with any application or request
for service under the regulations;

(if) Has given or attempted to give,
as a loan or for any other purpose, any
money, favor, or other thing of value,
to any employee of the Department au-
thorized to perform any function under
the regulations;

(iii) Has interfered with or ob-
structed, or attempted to interfere
with or to obstruct, any employee of
the Department in the performance of
duties under the regulations by intimi-
dation, threats, assaults, abuse, or any
other improper means;

(iv) Has knowingly falsely made,
issued, altered, forged, or counterfeited
any official certificate, memorandum,
mark, or other identification;

(v) Has knowingly uttered, published,
or used as true any such falsely made,
issued, altered, forged, or counterfeited
certificate, memorandum, mark or
identification;

(vi) Has knowingly obtained or re-
tained possession of any such falsely



