§762.147

§762.147 Servicing
tion agreements.

(a) Lender responsibilities. The lender
is responsible for:

(1) Monitoring the borrower’s compli-
ance with the shared appreciation
agreement;

(2) Notifying the borrower of the
amount of recapture due; and,

(3) Beginning October 1, 1999, a notice
of the agreement’s provisions not later
than 12 months before the end of the
agreement; and

(4) Reimbursing the Agency for its
pro-rata share of recapture due.

(b) Recapture. (1) Recapture of any
appreciation of real estate security
will take place at the end of the term
of the agreement, or sooner if the fol-
lowing occurs:

(i) On the conveyance of the real es-
tate security (or a portion thereof) by
the borrower.

(A) If only a portion of the real es-
tate is conveyed, recapture will only be
triggered against the portion conveyed.
Partial releases will be handled in ac-
cordance with §762.141(b).

(B) Transfer of title to the spouse of
the borrower on the death of such bor-
rower will not be treated as a convey-
ance under the agreement.

(ii) On repayment of the loan; or

(iii) If the borrower ceases farming.

(2) Calculating recapture.

(i) The amount of recapture will be
based on the difference between the
value of the security at the time recap-
ture is triggered and the value of the
security at the time of writedown, as
shown on the shared appreciation
agreement.

(ii) Security values will be deter-
mined through appraisals obtained by
the lender and meeting the require-
ments of §762.127.

(iii) All appraisal fees will be paid by
the lender.

(iv) The amount of recapture will not
exceed the amount of writedown shown
on the shared appreciation agreement.

(v) If recapture is triggered within 4
years of the date of the shared appre-
ciation agreement, the lender shall re-
capture 75 percent of any positive ap-
preciation in the market value of the
property securing the loan or line of
credit agreement.
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(vi) If recapture is triggered after 4
years from the date of the shared ap-
preciation agreement, the lender shall
recapture 50 percent of any positive ap-
preciation in the market value of the
property securing the loan or line of
credit agreement.

(3) Servicing recapture debt.

(i) If recapture is triggered under the
shared appreciation agreement and the
borrower is unable to pay the recapture
in a lump sum, the lender may:

(A) Reschedule the recapture debt
with the consent of the Agency, pro-
vided the lender can document the bor-
rower’s ability to make amortized pay-
ments on the recapture debt, plus pay
all other obligations. In such case, the
recapture debt will not be covered by
the guarantee;

(B) Pay the Agency its pro rata share
of the recapture due. In such case, the
recapture debt of the borrower will be
covered by the guarantee; or

(C) Service the account in accordance
with §762.149.

(ii) If recapture is triggered, and the
borrower is able but unwilling to pay
the recapture in a lump sum, the lend-
er will service the account in accord-
ance with §762.149.

(4) Paying the Agency. Any shared
appreciation recaptured by the lender
will be shared on a pro-rata basis be-
tween the lender and the Agency.

§762.148 Bankruptcy.

(a) Lender responsibilities. The lender
must protect the guaranteed loan debt
and all collateral securing the loan in
bankruptcy proceedings. The lender’s
responsibilities include, but are not
limited to:

(1) Filing a proof of claim where re-
quired and all the necessary papers and
pleadings;

(2) Attending, and where necessary,
participating in meetings of the credi-
tors and court proceedings;

(3) Protecting the collateral securing
the guaranteed loan and resisting any
adverse changes that may be made to
the collateral,

(4) Seeking a dismissal of the bank-
ruptcy proceeding when the operation
as proposed by the borrower to the
bankruptcy court is not feasible;

(5) When permitted by the bank-
ruptcy code, requesting a modification
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