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the handler. Supervision of diversion 
by means other than destruction of the 
cherries at a handler’s facility will be 
subject to supervision as found nec-
essary by the Board. USDA inspectors 
or Board employees will supervise di-
version of cherry products at the cur-
rent hourly rate under USDA’s inspec-
tion fee schedule (7 CFR 52.42). Any 
cherries not diverted in accordance 
with the handler’s plan will be placed 
into the secondary inventory reserve or 
the primary inventory reserve if a sec-
ondary inventory reserve has not been 
established. 

(c) At-plant diversion. Diversion by 
disposal at-plant may take place prior 
to placing the cherries into the proc-
essing line, or after processing, but be-
fore a finished product is manufac-
tured. Such diversion will take place 
under the supervision of USDA Inspec-
tion Service or Board employee inspec-
tors. USDA inspectors or Board em-
ployees or Board agents will supervise 
diversion of cherry products at-plant at 
the current hourly rate under USDA’s 
inspection fee schedule (7 CFR 52.42). 

(d) Diversion of finished products. Han-
dlers may be granted diversion credit 
for finished tart cherry products that 
are accidentally destroyed during the 
1998–1999 crop year (July 1, 1998, 
through June 30, 1999), and thereafter. 
To receive diversion credit under this 
option the cherry products must be 
owned by the handler at the time of ac-
cidental destruction, be a marketable 
product at the time of processing, be 
included in the handler’s end of the 
year handler plan, and have been as-
signed a Raw Product Equivalent 
(RPE) by the handler to determine the 
volume of cherries. In addition, the ac-
cidental destruction, and disposition of 
the product must be verified by either 
a USDA inspector or Board agent or 
employee who witnesses the disposition 
of the accidentally destroyed product. 
Products will be considered destroyed 
if they sustain damage which renders 
them unacceptable in normal market 
channels. 

(e) Contributions to approved charitable 
organizations. When diverting by donat-
ing cherries or cherry products to char-
itable organizations, handlers should 
follow the requirements specified here-
in. For contributions to qualify for di-

version credit, the contributed product 
should be marked clearly ‘‘NOT FOR 
RESALE’’. The receiving organization 
must be approved by the Board as a 
qualified recipient of contributions of 
tart cherry products. Such organiza-
tions must be tax-exempt, must not 
sell the donated products and must be 
noncompetitive with other tart cherry 
industry sales outlets. Once products 
are donated to an organization, the 
Board must receive satisfactory docu-
mentation of the transaction. Handlers 
should provide the Board with informa-
tion on how the product was used and 
the volume of product used. 

(f) Grower diversion certificates. To sat-
isfy restricted percentage obligations 
by redeeming grower diversion certifi-
cates handlers must present to the 
Board grower diversion certificates ob-
tained from growers who have diverted 
cherries by non-harvest, and who have 
been issued diversion certificates by 
the Board in accordance with the appli-
cable rules and regulations governing 
the issuance of grower diversion cer-
tificates. For this crop year July 1, 
1997, through June 30, 1998, grower di-
version certificates will be valid until 
February 5, 1998. 

[63 FR 404, Jan. 6, 1998, as amended at 63 FR 
20019, Apr. 22, 1998; 64 FR 9268, Feb. 25, 1999; 
64 FR 33009, June 21, 1999; 65 FR 35267, June 
2, 2000; 69 FR 41385, July 9, 2004] 

§ 930.162 Exemptions. 

(a) General. Tart cherries which are 
used for the purpose of new product de-
velopment, for new market develop-
ment and market expansion, for the de-
velopment of export markets, for ex-
perimental purposes, for export to 
countries other than Canada, and Mex-
ico, or which are donated to charitable 
organizations may be granted an ex-
emption by the Board and will be ex-
empt from §§ 930.41, 930.44, 930.51, 930.53, 
and §§ 930.55 through 930.57, subject to 
the following terms and conditions. 
Any information received of a con-
fidential and/or proprietary nature in-
cluded in this application will be pro-
tected from disclosure pursuant to 
§ 930.73 of the order. 

(b) Definitions. The terms in para-
graph (a) of this section shall have the 
following meaning: 

VerDate Aug<04>2004 14:21 Feb 15, 2005 Jkt 205019 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Y:\SGML\205019T.XXX 205019T



282 

7 CFR Ch. IX (1–1–05 Edition) § 930.162 

(1) New product development. This 
term includes the development of new 
tart cherry products or of foods or 
other products in which tart cherries 
or tart cherry products are incor-
porated which are not presently being 
produced on a commercial basis. New 
product development can also include 
the production or processing of a tart 
cherry product using a technique not 
presently being utilized commercially 
in the tart cherry industry; an end 
product of the processing of raw tart 
cherries done by the industry at pack 
time either for resale or for re-manu-
facturing which has not been manufac-
tured previously by the industry; or a 
processed, value-added item that in-
cludes tart cherry products as an ingre-
dient which has never been marketed 
to consumers either by a handler with-
in the industry or by a food manufac-
turer. Once total industry utilization 
for a new product exceeds 2 percent of 
the five year average production of tart 
cherries, the product shall no longer be 
considered under development and not 
eligible for a new product development 
exemption. In addition, the maximum 
duration of any credit activity is three 
years from the first date of shipment. 

(2) New market development and market 
expansion. This term includes the de-
velopment of markets for tart cherry 
products which are not commercially 
established markets and which are not 
competitive with commercial outlets 
presently utilized by the tart cherry 
industry (including the development of 
new export markets): Provided, That 
these markets are a geographic area 
into which tart cherries or products de-
rived from them have not previously 
been sold. The term ‘‘market expan-
sion’’, includes activities that incre-
mentally expand the sale of either tart 
cherries or the products in which tart 
cherries are an ingredient, such as, but 
not be limited to: Expansions of the ge-
ographic areas into which tart cherries 
or tart cherry products are marketed; 
product line extensions; significant im-
provements to or revisions of existing 
products; packaging innovations; seg-
mentation of markets along geo-
graphic, demographic, or other defin-
able characteristics; and product re-
positionings. There is an annual, indus-
try-wide maximum diversion credit 

volume of ten million RPE pounds 
(Raw Product Equivalent pounds) of 
cherry products for all expansion ac-
tivities which will be allocated pro 
rata among participating handlers. 

(3) Development of export markets. The 
sale of cherries or cherry products, in-
cluding the development of sales for 
new or different tart cherry products 
or the expansion of sales for existing 
tart cherry products, to countries 
other than Canada, and Mexico. 

(4) Experimental purposes. The use of 
cherries or cherry products in prelimi-
nary and/or developmental activities 
intended to result in new products, new 
applications and/or new markets for 
tart cherry products. Any exemption 
for experimental work shall be limited 
in scope, duration and volume based on 
information supplied by the applicant 
at the time a request for exemption is 
made. In no case shall an individual ex-
emption for experimental purposes last 
longer than five years or exceed 100,000 
pounds raw product equivalent of tart 
cherries. 

(c) Obtaining approval for exempt uses. 
In order to receive exemptions for 
cherries or cherry products utilized for 
exempt purposes, handlers must apply 
to the Board for a new exemption or for 
renewal of an existing exemption by 
November 1 for the next succeeding 
year, except for the 1997 year only, 
handlers may apply through February 
5, 1998. A handler shall have one crop 
year to dispose of cherries or cherry 
products to exempt outlets approved by 
the Board, unless granted a renewal. 
Handlers applying to the Board for a 
new exemption or for renewal of an ex-
isting exemption are subject to the fol-
lowing conditions: 

(1) When applying to the Board for an 
exemption for new product develop-
ment, handlers must detail the nature 
of their new product, how it differs 
from current, existing products and the 
anticipated short and long term sales 
volume for the exemption. It will be 
the Board staff’s responsibility to ana-
lyze and investigate any request and 
upon completion of that analysis au-
thorize or deny the exemption. 

(2) When applying to the Board for an 
exemption for new market develop-
ment, handlers must detail the nature 
of their new market, how it differs 
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from current, existing markets and the 
anticipated short and long term sales 
volume for the exemption. It will be 
the Board staff’s responsibility to ana-
lyze and investigate any request and 
upon completion of that analysis au-
thorize or deny the exemption. 

(3) When applying to the Board for an 
exemption for the development of ex-
port markets for tart cherries or cher-
ry products (including juice and juice 
concentrate) in countries other than 
Canada and Mexico, including the ex-
pansion of sales in existing export mar-
kets, handlers must detail the nature 
of their product, specify whether such 
product differs from current products 
being sold in export markets, and esti-
mate the anticipated short and long 
term sales volumes for the requested 
exemption. 

(4) When applying to the Board for an 
exemption for experimental purposes, 
handlers must indicate the preliminary 
and/or developmental experimental ac-
tivity. Such experimental purposes 
should be intended to result in new 
products, new applications and/or new 
markets for existing tart cherry prod-
ucts. Any exemption for experimental 
work shall be limited in scope, dura-
tion and volume which the proposing 
party shall specify at the time a re-
quest for exemption is made. In no case 
shall an exemption for experimental 
purposes last longer than five years or 
exceed 100,000 pounds raw product 
equivalent per handler of tart cherries 
during the duration of the experiment. 

(5) To be eligible for new product, 
new market development and market 
expansion diversion exemptions, a han-
dler must demonstrate involvement in 
the activity for which the exemptions 
are sought. The requesting handler 
must either be or have been involved in 
development of the product, the mar-
ket, or market expansion activities for 
which the exemptions are sought or 
have had financial involvement in the 
activities. This involvement must be 
demonstrated and established to the 
satisfaction of the Board by the han-
dler requesting the exemptions. 

(d) Review of applications. A Board ap-
pointed subcommittee of three persons 
which shall include the manager (or a 
Board member acting in the Manager’s 
stead), the public member and one in-

dustry person who is not on the Board, 
shall review applications for exemption 
or renewal of exemption and either ap-
prove or deny the exemption. Any de-
nial of an application for exemption or 
renewal of an existing exemption shall 
be served on the applicant by certified 
mail and shall state the reasons for the 
denial. Within 10 days after the receipt 
of a denial, the applicant may file an 
appeal, in writing, with the Deputy Ad-
ministrator, Fruit and Vegetable Pro-
grams, supported by any arguments 
and evidence the applicant may wish to 
offer as to why the application for ex-
emption or renewal of exemption 
should have been approved. The Deputy 
Administrator upon consideration of 
such appeal will take such action as 
deemed appropriate with respect to the 
application for exemption or renewal of 
exemption. 

(e) Progress report. Each handler that 
is granted an exemption must submit 
to the Board an annual progress report, 
due May 1 of each crop year. The 
progress report shall include the re-
sults of the exemption activity (com-
parison of intended activity with ac-
tual activity) for the year in its en-
tirety, the volume of exempted fruit, 
an analysis of the success of the ex-
emption program, and such other infor-
mation as the Board may request. 

(f) Diversion credit; failure to meet 
terms and conditions of exemption. Han-
dler diversion certificates for exempt 
uses shall be issued to handlers pro-
vided that terms and conditions appli-
cable to exempt uses are satisfied. Di-
version certificates will not be issued 
to handlers for any volume of tart 
cherry products for which such terms 
and conditions are not satisfied and 
such cherries would be subject to all of 
the terms and conditions of §§ 930.41, 
930.44, 930.51, 930.53, and §§ 930.55 
through 930.57. 

(g) Failure to meet terms and conditions 
for exemption. Upon termination of an 
exemption, any volume of tart cherry 
products that were granted an exemp-
tion but were not utilized for the au-
thorized exempt purpose would be sub-
ject to all of the terms and conditions 
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of §§ 930.41, 930.44, 930.51, 930.53, and 
§§ 930.55 through 930.57. 

[63 FR 405, Jan. 6, 1998, as amended at 65 FR 
35267, June 2, 2000; 66 FR 39413, July 31, 2001; 
69 FR 34553, June 22, 2004] 

§ 930.163 Deferment of restricted obli-
gation. 

A handler may obtain a surety bond 
on restricted percentage cherries to be 
posted to temporarily defer the date 
that inventory reserves must be held. 
The surety bond must be posted at two 
times the market value of the quantity 
of cherries for which the holding obli-
gation is being deferred. The Board can 
temporarily defer the date inventory 
reserve cherries must be held to any 
date requested by the handler. How-
ever, this date shall not be later than 
60 days prior to the end of the crop 
year. The deferment shall be condi-
tioned on the execution and delivery by 
the handler to the Board of a written 
undertaking within 30 days after the 
Secretary announces the final re-
stricted percentage under § 930.51. The 
written undertaking (required to be se-
cured by a bond or bonds with a surety 
or sureties acceptable to the Board) 
must guarantee that on or prior to the 
deferment date requested by the han-
dler the handler will have fully satis-
fied the restricted percentage obliga-
tion. On or prior to the deferment date 
requested by the handler, the handler 
will have to fully satisfy the restricted 
percentage obligation. In the event, a 
handler has posted the surety bond, 
reached the deferment date deadline 
and does not have cherries in the in-
ventory reserve to cover his/her inven-
tory reserve obligation, the bond will 
be forfeited to the Board. The Board 
will then buy cherries to fulfill that 
handler’s obligation. 

[66 FR 35891, July 10, 2001] 

Subpart—Assessment Rates 
§ 930.200 Handler assessment rate. 

On and after July 1, 2003, the assess-
ment rate imposed on handlers shall be 
$0.0021 per pound of cherries handled 
for tart cherries grown in the produc-
tion area and utilized in the production 
of tart cherry products. 

[68 FR 57324, Oct. 3, 2003] 

PART 931—FRESH BARTLETT PEARS 
GROWN IN OREGON AND 
WASHINGTON 

Subpart—Order Regulating Handling 

DEFINITIONS 

Sec. 
931.1 Secretary. 
931.2 Act. 
931.3 Person. 
931.4 Production area. 
931.5 Pears. 
931.6 Variety. 
931.7 Fiscal period. 
931.8 Committee. 
931.9 Grade. 
931.10 Size. 
931.11 Grower. 
931.12 Handler. 
931.13 Handle. 
931.14 District. 
931.15 Export. 
931.16 Pack. 
931.17 Container. 

ADMINISTRATIVE BODY 

931.20 Establishment and membership. 
931.21 Term of office. 
931.22 Nomination. 
931.23 Selection. 
931.24 Failure to nominate. 
931.25 Acceptance. 
931.26 Vacancies. 
931.27 Alternate members. 
931.30 Powers. 
931.31 Duties. 
931.32 Procedure. 
931.33 Expenses. 
931.34 Annual report. 

EXPENSES AND ASSESSMENTS 

931.40 Expenses. 
931.41 Assessments. 
931.42 Accounting. 

RESEARCH 

931.45 Marketing research and development. 

REGULATIONS 

931.50 Marketing policy. 
931.51 Recommendations for regulation. 
931.52 Issuance of regulations. 
931.53 Modification, suspension, or termi-

nation of regulations. 
931.54 Special purpose and minimum quan-

tity shipments. 
931.55 Inspection and certification. 
931.56 Exemptions. 

REPORTS 

931.60 Reports. 
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