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her attorney or agent, if any, and of 
any assignee, and will identify the ap-
plication of each opposing party by 
number and filing date, or in the case 
of a certificate, by the number and 
date of the certificate. The notice shall 
specify the basis of the priority con-
test. The notice shall specify a time, 
not to exceed 2 months, for filing pre-
liminary statements. 

(c) When a notice is returned to the 
Office undelivered, or when one of the 
parties resides abroad and his or her 
agent in the United States is unknown, 
notice may be given once by publica-
tion in the Official Journal. 

§ 97.208 Burden of proof. 

The parties to a priority contest will 
be presumed to have developed their 
varieties in the chronological order of 
the filing dates of their applications 
for certificates involved in the priority 
contest, and the burden of proof will 
rest upon the party who last filed an 
application. 

§ 97.209 Preliminary statement on 
novel variety developed in the 
United States. 

(a) Each party to the priority contest 
is required to file on or before a date 
fixed by the Office, a concise prelimi-
nary statement giving the facts and 
dates relating to the development of 
his or her alleged novel variety. The 
preliminary statement must be signed 
by the owner; Provided, however, That 
in appropriate circumstances, as when 
the owner is dead or legally incapaci-
tated, or a showing is made of inability 
to obtain a statement from the owner, 
the preliminary statement may be 
made by the assignee or by someone 
authorized or entitled to make the 
statement, having knowledge of the 
facts. 

(b) Preliminary statements shall be 
filed with the Office in duplicate. A 
copy shall be forwarded to each oppos-
ing party by the Office as soon as prac-
ticable after both parties have filed 
their statements within the requisite 
period. 

(c) In filing a preliminary statement 
each party must show the following in-
formation: 

(1) The date upon which the first de-
termination of the novel variety was 
made. 

(2) The date upon which the first 
written description of the novel variety 
was made. If a written description of 
the novel variety has not been made 
prior to the filing date of the applica-
tion, it must be so stated. 

(3) The date of the first act or acts 
susceptible of proof (other than making 
a written description or disclosing the 
novel variety to another person), 
which, if proven, would establish deter-
mination of the novel variety, and a 
brief description of such act or acts. If 
there have been no such acts, it must 
be so stated. 

(4) The date of the actual production 
of the novel variety. If the novel vari-
ety had not been actually produced be-
fore the filing date of the application, 
it must be so stated. 

(d) When an allegation as to the first 
written description (paragraph (c)(2) of 
this section) is made, a copy of such 
written description shall be attached 
to the statement. 

(e) If a party intends to rely on a 
prior application, domestic or foreign, 
the preliminary statement shall clear-
ly identify such prior application. Cop-
ies of the cited application and related 
documents will be served by the Office, 
upon all interested parties to the con-
test. In the case of an application filed 
in a foreign country, English trans-
lations shall be served to all interested 
parties by the party relying on the ap-
plication filed in the foreign country. 

§ 97.210 Preliminary statement on 
novel variety developed in a foreign 
country. 

When the novel variety was devel-
oped in a foreign country, the prelimi-
nary statement must show (a) the in-
formation specified in § 97.209 (c) 
through (e) and (b) whether, and if so, 
when and under what circumstances 
the novel variety was introduced into 
the United States by or on behalf of 
the party. 

§ 97.211 Statements sealed before fil-
ing. 

The preliminary statement shall be 
submitted in a sealed envelope bearing 
the name of the party filing it and the 
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number and title of the priority con-
test as shown on the notice issued by 
the Office. The envelope should be en-
closed in an outer mailing envelope 
marked ‘‘To Be Opened Only by the 
Commissioner.’’ 

§ 97.212 Correction of a statement on 
motion. 

In case of material error arising 
through inadvertence or mistake, a 
preliminary statement may be cor-
rected upon a satisfactory showing to 
the Commissioner that the correction 
is of material significance. Correction 
of the statement must be made as soon 
as practicable after the discovery of 
the error. 

§ 97.213 Failure to file statements. 
If any party to a priority contest 

fails to file a preliminary statement, 
he or she shall be restricted to his or 
her earliest effective filing date. 

§ 97.214 Access to preliminary state-
ments. 

The preliminary statements shall be 
open to the inspection of any party 
after the date set for the filing of pre-
liminary statements (§ 97.207(b)), but 
shall not be open to inspection prior to 
that time. 

§ 97.215 Dissolution at the request of 
the Commissioner. 

If during a priority contest, informa-
tion is submitted or found which, in 
the opinion of the Commissioner, may 
render the variety ineligible for a cer-
tificate, the priority contest may be 
suspended by the Commissioner and re-
ferred to an examiner for consideration 
of the matter. The parties will be noti-
fied of the reason for the suspension. 
Arguments of the parties regarding the 
suspension will be considered, if filed 
within 60 days of the notification. The 
suspension will then be continued, 
modified, or dismissed, in accordance 
with the determination by the Com-
missioner. 

§ 97.216 Concession; abandonment. 
(a) An applicant or a certificate hold-

er involved in a priority contest may, 
at any time, file a written concession 
of priority, or abandonment of the cer-
tificate, signed by him or her. Upon the 

filing of such an instrument by any 
party, the decision shall be rendered 
against the interested party by the 
Commissioner. 

(b) A concession of priority may not 
be made by an assignee of a part inter-
est. 

§ 97.217 Affidavits and exhibits. 
Affidavits and exhibits, including of-

ficial records and any special matter 
contained in a printed publication, per-
tinent to the issue involved in the con-
test, may be introduced as evidence in 
a priority contest by any party to the 
contest. In the case of official records 
and printed publications, the party in-
troducing the evidence shall specify 
the record or the printed publication, 
the page or pages to be used, indicate 
generally its relevancy, and submit to 
the Commissioner the record or au-
thenticated copy, or the printed publi-
cation, or a copy. Copies of affidavits 
and exhibits, including any record or 
publication, shall be served by the 
Commissioner on each of the other in-
terested parties. 

§ 97.218 Matters considered in deter-
mining a priority. 

In determining priority, the Commis-
sioner will consider only priority of de-
velopment based on the evidence sub-
mitted. Questions of novelty generally 
will not be considered in the decision 
on priority. The Commissioner may 
refer proposed findings of fact, conclu-
sions, and notice of priority to the 
Board for an advisory decision. 

§ 97.219 Recommendation by the Com-
missioner. 

The Commissioner may, either before 
or concurrently with a decision on the 
question of priority, but independently 
of such decision, direct the attention of 
the examiner to any matter not relat-
ing to priority which may come to the 
Commissioner’s attention, and which 
in his or her opinion establishes the 
fact that there has been an irregularity 
which amounts to a bar to the granting 
of a certificate to either of the parties. 
The Commissioner may suspend the 
priority contest and remand the case 
to the examiner for further consider-
ation of the matters, to which atten-
tion has been directed. 
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