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denial or referral and include an assess-
ment of the applicant’s credibility.

[65 FR 76136, Dec. 6, 2000]

§208.20 Determining if an asylum ap-
plication is frivolous.

For applications filed on or after
April 1, 1997, an applicant is subject to
the provisions of section 208(d)(6) of the
Act only if a final order by an immi-
gration judge or the Board of Immigra-
tion Appeals specifically finds that the
alien knowingly filed a frivolous asy-
lum application. For purposes of this
section, an asylum application is frivo-
lous if any of its material elements is
deliberately fabricated. Such finding
shall only be made if the immigration
judge or the Board is satisfied that the
applicant, during the course of the pro-
ceedings, has had sufficient oppor-
tunity to account for any discrepancies
or implausible aspects of the claim.
For purposes of this section, a finding
that an alien filed a frivolous asylum
application shall not preclude the alien
from seeking withholding of removal.

[64 FR 8492, Feb. 19, 1999. Redesignated at 65
FR 76136, Dec. 6, 2000]

§208.21 Admission of the

spouse and children.

(a) Eligibility. In accordance with sec-
tion 208(b)(3) of the Act, a spouse, as
defined in section 101(a)(35) of the Act,
8 U.S.C. 1101(a)(35), or child, as defined
in section 101(b)(1) of the Act, also may
be granted asylum if accompanying, or
following to join, the principal alien
who was granted asylum, unless it is
determined that the spouse or child is
ineligible for asylum under section
208(b)(2)(A) (), (ii), (iii), (iv) or (v) of the
Act for applications filed on or after
April 1, 1997, or under §208.13(c)(2)(i)(A),
(©), (D), (E), or (F) for applications
filed before April 1, 1997.

(b) Relationship. The relationship of
spouse and child as defined in sections
101(a)(35) and 101(b)(1) of the Act must
have existed at the time the principal
alien’s asylum application was ap-
proved and must continue to exist at
the time of filing for accompanying or
following-to-join benefits and at the
time of the spouse or child’s subse-
quent admission to the United States.
If the asylee proves that the asylee is

asylee’s
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the parent of a child who was born
after asylum was granted, but who was
in utero on the date of the asylum
grant, the child shall be eligible to ac-
company or follow-to-join the asylee.
The child’s mother, if not the principal
asylee, shall not be eligible to accom-
pany or follow-to-join the principal
asylee unless the child’s mother was
the principal asylee’s spouse on the
date the principal asylee was granted
asylum.

(c) Spouse or child in the United States.
When a spouse or child of an alien
granted asylum is in the United States,
but was not included in the asylee’s ap-
plication, the asylee may request ac-
companying or following-to-join bene-
fits for his/her spouse or child by filing
for each qualifying family member a
separate Form 1-730, Refugee/Asylee
Relative Petition, and supporting evi-
dence, with the designated Service of-
fice, regardless of the status of that
spouse or child in the United States. A
recent photograph of each derivative
must accompany the Form 1-730. The
photograph must clearly identify the
derivative, and will be made part of the
derivative’s immigration record for
identification purposes. Additionally, a
separate Form 1-730 must be filed by
the asylee for each qualifying family
member before February 28, 2000, or
within 2 years of the date in which he/
she was granted asylum status, which-
ever is later, unless it is determined by
the Service that this period should be
extended for humanitarian reasons.
Upon approval of the Form 1-730, the
Service will notify the asylee of such
approval on Form 1-797, Notice of Ac-
tion. Employment will be authorized
incident to status. To demonstrate em-
ployment authorization, the Service
will issue a Form 1-94, Arrival-Depar-
ture Record, which also reflects the de-
rivative’s current status as an asylee,
or the derivative may apply under
§274a.12(a) of this chapter, using Form
1-765, Application for Employment Au-
thorization, and a copy of the Form I-
797. The approval of the Form 1-730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
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approved Form 1-730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(d) Spouse or child outside the United
States. When a spouse or child of an
alien granted asylum is outside the
United States, the asylee may request
accompanying or following-to-join ben-
efits for his/her spouse or child(ren) by
filing a separate Form 1-730 for each
qualifying family member with the
designated Service office, setting forth
the full name, relationship, date and
place of birth, and current location of
each such person. A recent photograph
of each derivative must accompany the
Form 1-730. The photograph must
clearly identify the derivative, and will
be made part of the derivative’s immi-
gration record for identification pur-
poses. A separate Form 1-730 for each
qualifying family member must be
filed before February 28, 2000, or within
2 years of the date in which the asylee
was granted asylum status, whichever
is later, unless the Service determines
that the filing period should be ex-
tended for humanitarian reasons. When
the Form 1-730 is approved, the Service
will notify the asylee of such approval
on Form 1-797. The approved Form I-
730 shall be forwarded by the Service to
the Department of State for delivery to
the American Embassy or Consulate
having jurisdiction over the area in
which the asylee’s spouse or child is lo-
cated. The approval of the Form 1-730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
approved Form 1-730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(e) Denial. If the spouse or child is
found to be ineligible for the status ac-
corded under section 208(c) of the Act,
a written notice stating the basis for
denial shall be forwarded to the prin-
cipal alien. No appeal shall lie from
this decision.

(f) Burden of proof. To establish the
claimed relationship of spouse or child
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as defined in sections 101(a)(35) and
101(b)(1) of the Act, evidence must be
submitted with the request as set forth
in part 204 of this chapter. Where pos-
sible this will consist of the documents
specified in §204.2 @@ 1) (B),
@@ (iii)(B), ()(2), (d)(2), and (d)(5) of
this chapter. The burden of proof is on
the principal alien to establish by a
preponderance of the evidence that any
person on whose behalf he or she is
making a request under this section is
an eligible spouse or child.

(g) Duration. The spouse or child
qualifying under section 208(c) of the
Act shall be granted asylum for an in-
definite period unless the principal’s
status is revoked.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 3796, Jan. 27, 1998. Redesignated at 64 FR
8490, Feb. 19, 1999 and further redesignated
and amended at 65 FR 76136, Dec. 6, 2000]

§208.22 Effect on exclusion, deporta-
tion, and removal proceedings.

An alien who has been granted asy-
lum may not be deported or removed
unless his or her asylum status is ter-
minated pursuant to §208.24. An alien
in exclusion, deportation, or removal
proceedings who is granted withholding
of removal or deportation, or deferral
of removal, may not be deported or re-
moved to the country to which his or
her deportation or removal is ordered
withheld or deferred unless the with-
holding order is terminated pursuant
to §208.24 or deferral is terminated pur-
suant to §208.17(d) or (e).

[64 FR 8492, Feb. 19, 1999. Revised at 65 FR
76136, Dec. 6, 2000]

§208.23 Restoration of status.

An alien who was maintaining his or
her nonimmigrant status at the time of
filing an asylum application and has
such application denied may continue
in or be restored to that status, if it
has not expired.

[62 FR 10337, Mar. 6, 1997. Redesignated at 64
FR 8490, Feb. 19, 1999 and further redesig-
nated at 65 FR 76136, Dec. 6, 2000]

§208.24 Termination of asylum or
withholding of removal or deporta-
tion.

(a) Termination of asylum by the Serv-
ice. Except as provided in paragraph (e)
of this section, an asylum officer may
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