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(c) A covered alien who leaves the 
United States without complying with 
the departure requirements in this sec-
tion may be found to have overstayed 
the period of his or her last admission 
where the available evidence clearly 
indicates that the alien did not depart 
the United States within the time pe-
riod authorized at his or her last ad-
mission or extension of stay. A deter-
mination that the alien previously 
overstayed the terms of his admission 
may result in a finding of inadmis-
sibility for accruing prior unlawful 
presence in the United States under 
section 212(a)(9) of the Immigration 
and Nationality Act or that the alien is 
otherwise ineligible for a visa or other 
authorization to reenter the United 
States, provided that all other require-
ments of section 212(a)(9) have been 
met. A determination that an alien 
who was admitted on the basis of a 
nonimmigrant visa has remained in the 
United States beyond his or her au-
thorized period of stay may result in 
such visa being deemed void pursuant 
to section 222(g) of the Act (8 U.S.C. 
1202(g)) where all other requirements of 
that section are also met. 

[69 FR 480, Jan. 5, 2004, as amended at 69 FR 
53333, Aug. 31, 2004; 69 FR 58037, Sept. 29, 2004] 
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§ 216.1 Definition of conditional per-
manent resident. 

A conditional permanent resident is an 
alien who has been lawfully admitted 
for permanent residence within the 
meaning of section 101(a)(20) of the Act, 
except that a conditional permanent 
resident is also subject to the condi-
tions and responsibilities set forth in 
section 216 or 216A of the Act, which-
ever is applicable, and part 216 of this 
chapter. Unless otherwise specified, the 
rights, privileges, responsibilities and 
duties which apply to all other lawful 
permanent residents apply equally to 
conditional permanent residents, in-
cluding but not limited to the right to 
apply for naturalization (if otherwise 
eligible), the right to file petitions on 
behalf of qualifying relatives, the privi-
lege of residing permanently in the 
United States as an immigrant in ac-
cordance with the immigration laws, 
such status not having changed; the 
duty to register with the Selective 
Service System, when required; and the 
responsibility for complying with all 
laws and regulations of the United 
States. All references within this chap-
ter to lawful permanent residents 
apply equally to conditional perma-
nent residents, unless otherwise speci-
fied. The conditions of section 216 of 
the Act shall not apply to lawful per-
manent resident status based on a self- 
petitioning relationship under section 
204(a)(1)(A)(iii), 204(a)(1)(A)(iv), 
204(a)(1)(b)(ii), or 204(a)(1)(B)(iii) of the 
Act or based on eligibility as the deriv-
ative child of a self-petitioning spouse 
under section 204(a)(1)(A)(iii) or 
204(a)(1)(B)(ii) of the Act, regardless of 
the date on which the marriage to the 
abusive citizen or lawful permanent 
resident occurred. 

[53 FR 30018, Aug. 10, 1988, as amended at 59 
FR 26590, May 23, 1994; 61 FR 13079, Mar. 26, 
1996] 

§ 216.2 Notification requirements. 

(a) When alien acquires status of condi-
tional permanent resident. At the time 
an alien acquires conditional perma-
nent residence through admission to 
the United States with an immigrant 
visa or adjustment of status under sec-
tion 245 of the Act, the Service shall 
notify the alien of the conditional basis 
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of the alien’s status, of the require-
ment that the alien apply for removal 
of the conditions within the ninety 
days immediately preceding the second 
anniversary of the alien’s having been 
granted such status, and that failure to 
apply for removal of the conditions 
will result in automatic termination of 
the alien’s lawful status in the United 
States. 

(b) When alien is required to apply for 
removal of the conditional basis of lawful 
permanent resident status. Approxi-
mately 90 days before the second anni-
versary of the date on which the alien 
obtained conditional permanent resi-
dence, the Service should notify the 
alien a second time of the requirement 
that the alien and the petitioning 
spouse or alien entrepreneur must file 
a petition to remove the conditional 
basis of the alien’s lawful permanent 
residence. Such notification shall be 
mailed to the alien’s last known ad-
dress. 

(c) Effect of failure to provide notifica-
tion. Failure of the Service to provide 
notification as required by either para-
graph (a) or (b) of this section does not 
relieve the alien and the petitioning 
spouse, or alien entrepreneur of the re-
quirement to file a petition to remove 
conditions within the 90 days imme-
diately preceding the second anniver-
sary of the date on which the alien ob-
tained permanent residence. 

[53 FR 30018, Aug. 10, 1988, as amended at 59 
FR 26590, May 23, 1994] 

§ 216.3 Termination of conditional 
resident status. 

(a) During the two-year conditional pe-
riod. The director shall send a formal 
written notice to the conditional per-
manent resident of the termination of 
the alien’s conditional permanent resi-
dent status if the director determines 
that any of the conditions set forth in 
section 216(b)(1) or 216A(b)(1) of the 
Act, whichever is applicable, are true, 
or it becomes known to the govern-
ment that an alien entrepreneur who 
was admitted pursuant to section 
203(b)(5) of the Act obtained his or her 
investment capital through other than 
legal means (such as through the sale 
of illegal drugs). If the Service issues a 
notice of intent to terminate an alien’s 
conditional resident status, the direc-

tor shall not adjudicate Form I–751 or 
Form I–829 until it has been deter-
mined that the alien’s status will not 
be terminated. During this time, the 
alien shall continue to be a lawful con-
ditional permanent resident with all 
the rights, privileges, and responsibil-
ities provided to persons possessing 
such status. Prior to issuing the notice 
of termination, the director shall pro-
vide the alien with an opportunity to 
review and rebut the evidence upon 
which the decision is to be based, in ac-
cordance with § 103.2(b)(2) of this chap-
ter. The termination of status, and all 
of the rights and privileges concomi-
tant thereto (including authorization 
to accept or continue in employment in 
this country), shall take effect as of 
the date of such determination by the 
director, although the alien may re-
quest a review of such determination in 
removal proceedings. In addition to the 
notice of termination, the director 
shall issue a notice to appear in accord-
ance with 8 CFR part 239. During the 
ensuing removal proceedings, the alien 
may submit evidence to rebut the de-
termination of the director. The bur-
den of proof shall be on the Service to 
establish, by a preponderance of the 
evidence, that one or more of the con-
ditions in section 216(b)(1) or 216A(b)(1) 
of the Act, whichever is applicable, are 
true, or that an alien entrepreneur who 
was admitted pursuant to section 
203(b)(5) of the Act obtained his or her 
investment capital through other than 
legal means (such as through the sale 
of illegal drugs). 

(b) Determination of fraud after two 
years. If, subsequent to the removal of 
the conditional basis of an alien’s per-
manent resident status, the director 
determines that an alien spouse ob-
tained permanent resident status 
through a marriage which was entered 
into for the purpose of evading the im-
migration laws or an alien entre-
preneur obtained permanent resident 
status through a commercial enter-
prise which was improper under section 
216A(b)(1) of the Act, the director may 
institute rescission proceedings pursu-
ant to section 246 of the Act (if other-
wise appropriate) or removal pro-
ceedings under section 240 of the Act. 

[62 FR 10349, Mar. 6, 1997] 
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