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who hired as a contractor by the agen-
cy, any person performing services for
the agency under an agreement, and
any consultant, contractor, or subcon-
tractor of such person. A former em-
ployee is also considered an employee
only when the matter about which the
person would testify is one in which he
or she was personally involved while at
the Agency, or where the matter con-
cerns official information that the em-
ployee acquired while working at the
Agency, such as sensitive or confiden-
tial agency information.

Legal Proceeding includes any pre-
trial, trial, and post-trial state of any
existing or reasonably anticipated judi-
cial or administrative action, hearing,
investigation, or similar proceeding be-
fore a court, commission, board, agen-
cy, or other tribunal, authority or enti-
ty, foreign or domestic. Legal pro-
ceeding also includes any deposition or
other pretrial proceeding, including a
formal or informal request for testi-
mony made by an attorney or other
person, or a request for documents
gathered or drafted by an employee.

§802.26 Receipt of demand.

If, in connection with a proceeding to
which the Agency is not a party, an
employee receives a demand from a
court or other authority for material
contained in the Agency’s files, any in-
formation relating to material con-
tained in the Agency’s files, or any in-
formation or material acquired by an
employee as a part of the performance
of that person’s official duties or be-
cause of that person’s official status,
the employee must:

(a) Immediately notify the Office of
the General Counsel and forward the
demand to the General Counsel if the
demand pertains to CSOSA; or

(b) Immediately notify the Deputy
Director of PSA and forward the de-
mand to the Deputy Director if the de-
mand pertains to PSA.

§802.27 Compliance/noncompliance.

The General Counsel is responsible
for determining if CSOSA should com-
ply or not comply with the demand,
and the Deputy Director of PSA is re-
sponsible for determining if PSA
should comply with the demand.
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(@) An employee may not produce
any documents, or provide testimony
regarding any information relating to,
or based upon Agency documents, or
disclose any information or produce
materials acquired as part of the per-
formance of that employee’s official
duties, or because of that employee’s
official status without prior authoriza-
tion from the General Counsel or Dep-
uty Director. The reasons for this pol-
icy are as follows:

(1) To conserve the time of the agen-
cy for conducting official business;

(2) To minimize the possibility of in-
volving the agency in controversial
issues that are not related to the agen-
cy’s mission;

(3) To prevent the possibility that
the public will misconstrue variances
between personal opinions of agency
employees and agency policies;

(4) To avoid spending the time and
money of the United States for private
purposes;

(5) To preserve the integrity of the
administrative process; and

(6) To protect confidential, sensitive
information and the deliberative proc-
ess of the agency.

(b) An attorney from the Office of the
General Counsel shall appear with any
CSOSA employee upon whom the de-
mand has been made (and with any
PSA employee if so requested by the
Deputy Director), and shall provide the
court or other authority with a copy of
the regulations contained in this part.
The attorney shall also inform the
court or authority that the demand has
been or is being referred for prompt
consideration by the General Counsel
or Deputy Director. The court or other
authority will be requested respect-
fully to stay the demand pending re-
ceipt of the requested instructions
from the General Counsel or Deputy
Director.

(c) If the court or other authority de-
clines to stay the effect of the demand
pending receipt of instructions from
the General Counsel or Deputy Direc-
tor, or if the court or other authority
rules that the demand must be com-
plied with irrespective of the instruc-
tions from the General Counsel or Dep-
uty Director not to produce the mate-
rial or disclose the information sought,
the employee upon whom the demand
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was made shall respectfully decline to
produce the information under United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951). In this case, the Supreme
Court held that a government em-
ployee could not be held in contempt
for following an agency regulation re-
quiring agency approval before pro-
ducing government information in re-
sponse to a court order.

(d) To achieve the purposes noted in
paragraphs (a)(1) through (6) of this
section, the agency will consider fac-
tors such as the following in deter-
mining whether a demand should be
complied with:

(1) The Privacy Act, 5 U.S.C. 522a;

(2) Department of Health and Human
Services statute and regulations con-
cerning drug and alcohol treatment
programs found at 42 U.S.C. 290dd and
42 CFR 2.1 et seq.;

(3) The Victims Rights Act, 42 U.S.C.
10606(b);

(4) D.C. statutes and regulations;

(5) Any other state or federal statute
or regulation;

(6) Whether disclosure is appropriate
under the rules of procedure governing
the case or matter in which the de-
mand arose;

(7) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege;

(8) Whether disclosure would reveal a
confidential source or informant, un-
less the investigative agency and the
source or informant have no objection;
and

(9) Whether disclosure would reveal
investigatory records compiled for law
enforcement purposes, and would inter-
fere with enforcement proceedings or
disclose investigative techniques and
procedures the effectiveness of which
would thereby be impaired.

Subpart E—Exemption of Records
Systems Under the Privacy Act

§802.28 Exemption of the Court Serv-
ices and Offender Supervision
Agency System—limited access.

The Privacy Act permits specific sys-
tems of records to be exempt from
some of its requirements.

(@)(1) The following systems of
records are exempt from 5 U.S.C.

§802.28

552a(c)(3) and (4), (d), (e)(l) (3, O(G)-
(D, (5) and (8), (f) and (9):
(i) Background

(CSOSA-2).
(ii) Supervision Offender Case File
(CSOSA-9).

Investigation

(iii)  Pre-Sentence Investigations
(CSOSA-10).
(iv) Supervision & Management

Automated Record Tracking (SMART)
(CSOSA-11).

(v) Recidivism Tracking Database
(CSOSA-12).

(vi) [Reserved].

(vii) Substance Abuse Treatment
Database (CSOSA-15).

(viii) Screener (CSOSA-16).

(ix) Sex Offender Registry (CSOSA-
18).

(2) Exemptions from the particular
subsections are justified for the fol-
lowing reasons:

(i) From subsection (c)(3) because of-
fenders will not be permitted to gain
access or to contest contents of these
record systems under the provisions of
subsection (d) of 5 U.S.C. 552a. Reveal-
ing disclosure accountings can com-
promise legitimate law enforcement
activities and CSOSA responsibilities.

(i) From subsection (c)(4) because
exemption from provisions of sub-
section (d) will make notification of
formal disputes inapplicable.

(iii) From subsection (d), (e)(4)(G)
through (e)(4)(1), (f) and (g) because ex-
emption from this subsection is essen-
tial to protect internal processes by
which CSOSA personnel are able to for-
mulate decisions and policies with re-
gard to offenders, to prevent disclosure
of information to offenders that would
jeopardize legitimate correctional in-
terests of rehabilitation, and to permit
receipt of relevant information from
other federal agencies, state and local
law enforcement agencies, and federal
and state probation and judicial of-
fices.

(iv) From subsection (e)(1) because
primary collection of information di-
rectly from offenders about criminal
history or criminal records is highly
impractical and inappropriate.

(A) It is not possible in all instances
to determine relevancy or necessity of
specific information in the early stages
of a criminal or other investigation.
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