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of witnesses and the production of evi-
dence material to any matter under in-
vestigation may be compelled by sub-
poena. 

(b) The functions of all administra-
tive law judges and other Board agents 
or employees participating in decisions 
in conformity with section 8 of the Ad-
ministrative Procedure Act (5 U.S.C. 
557) are conducted in an impartial man-
ner and any such administrative law 
judge, agent, or employee may at any 
time withdraw if he or she deems him-
self or herself disqualified because of 
bias or prejudice. The Board’s attorney 
has the burden of proof of violations of 
section 8 of the National Labor Rela-
tions Act and section 222(f) of the Tele-
graph Merger Act. In connection with 
hearings subject to the provisions of 
section 7 of the Administrative Proce-
dure Act (5 U.S.C. 556): 

(1) No sanction is imposed or rule or 
order issued except upon consideration 
of the whole record or such portions 
thereof as may be cited by any party 
and as supported by and in accordance 
with the preponderance of the reliable, 
probative, and substantial evidence. 

(2) Every party has the right to 
present its case or defense by oral or 
documentary evidence, to submit re-
buttal evidence, and to conduct such 
cross-examination as may be required 
for a full and true disclosure of the 
facts. 

(3) Where any decision rests on offi-
cial notice of a material fact not ap-
pearing in the evidence in the record, 
any party is on timely request afforded 
a reasonable opportunity to show the 
contrary. 

(4) Subject to the approval of the ad-
ministrative law judge, all parties to 
the proceeding voluntarily may enter 
into a stipulation dispensing with a 
verbatim written transcript of record 
of the oral testimony adduced at the 
hearing and providing for the waiver by 
the respective parties of their right to 
file with the Board exceptions to the 
findings of fact (but not to conclusions 
of law or recommended orders) in the 
administrative law judge’s decision. 

§ 101.11 Administrative law judge’s de-
cision. 

(a) At the conclusion of the hearing 
the administrative law judge prepares 

a decision stating findings of fact and 
conclusions, as well as the reasons for 
the determinations on all material 
issues, and making recommendations 
as to action which should be taken in 
the case. The administrative law judge 
may recommend dismissal or sustain 
the complaint, in whole or in part, and 
recommend that the respondent cease 
and desist from the unlawful acts found 
and take action to remedy their ef-
fects. 

(b) The administrative law judge’s 
decision is filed with the Board in 
Washington, DC, and copies are simul-
taneously served on each of the parties. 
At the same time the Board, through 
its Executive Secretary, issues and 
serves on each of the parties an order 
transferring the case to the Board. The 
parties may accept and comply with 
the administrative law judge’s rec-
ommended order, which, in the absence 
of exceptions, shall become the order of 
the Board. Or, the parties or counsel 
for the Board may file exceptions to 
the administrative law judge’s decision 
with the Board. Whenever any party 
files exceptions, any other party may 
file an answering brief limited to ques-
tions raised in the exceptions and/or 
may file cross-exceptions relating to 
any portion of the administrative law 
judge’s decision. Cross-exceptions may 
be filed only by a party who has not 
previously filed exceptions. Whenever 
any party files cross-exceptions, any 
other party may file an answering brief 
to the cross-exceptions. The parties 
may request permission to appear and 
argue orally before the Board in Wash-
ington, DC. They may also submit pro-
posed findings and conclusions to the 
Board. 

§ 101.12 Board decision and order. 
(a) If any party files exceptions to 

the administrative law judge’s deci-
sion, the Board, with the assistance of 
the staff counsel to each Board Member 
who function in much the same manner 
as law clerks do for judges, reviews the 
entire record, including the adminis-
trative law judge’s decision and rec-
ommendations, the exceptions thereto, 
the complete transcript of evidence, 
and the exhibits, briefs, and argu-
ments. The Board does not consult 
with members of the administrative 
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law judge’s staff of the division of 
judges or with any agent of the General 
Counsel in its deliberations. It then 
issues its decision and order in which it 
may adopt, modify, or reject the find-
ings and recommendations of the ad-
ministrative law judge. The decision 
and order contains detailed findings of 
fact, conclusions of law, and basic rea-
sons for decision on all material issues 
raised, and an order either dismissing 
the complaint in whole or in part or re-
quiring the respondent to cease and de-
sist from its unlawful practices and to 
take appropriate affirmative action. 

(b) If no exceptions are filed, the ad-
ministrative law judge’s decision and 
recommended order automatically be-
come the decision and order of the 
Board pursuant to section 10(c) of the 
Act. All objections and exceptions, 
whether or not previously made during 
or after the hearing, are deemed waived 
for all purposes. 

§ 101.13 Compliance with Board deci-
sion and order. 

(a) Shortly after the Board’s decision 
and order is issued the Director of the 
Regional Office in which the charge 
was filed communicates with the re-
spondent for the purpose of obtaining 
compliance. Conferences may be held 
to arrange the details necessary for 
compliance with the terms of the 
order. 

(b) If the respondent effects full com-
pliance with the terms of the order, the 
Regional Director submits a report to 
that effect to Washington, DC, after 
which the case may be closed. Despite 
compliance, however, the Board’s order 
is a continuing one; therefore, the clos-
ing of a case on compliance is nec-
essarily conditioned upon the contin-
ued observance of that order; and in 
some cases it is deemed desirable, not-
withstanding compliance, to imple-
ment the order with an enforcing court 
judgment. Subsequent violations of the 
order may become the basis of further 
proceedings. 

§ 101.14 Judicial review of Board deci-
sion and order. 

If the respondent does not comply 
with the Board’s order, or the Board 
deems it desirable to implement the 
order with a court judgment, the Board 

may petition the appropriate Federal 
court for enforcement. Or, the respond-
ent or any person aggrieved by a final 
order of the Board may petition the 
circuit court of appeals to review and 
set aside the Board’s order. If a peti-
tion for review is filed, the respondent 
or aggrieved person must ensure that 
the Board receives, by service upon its 
Deputy Associate General Counsel of 
the Appellate Court Branch, a court- 
stamped copy of the petition with the 
date of filing. Upon such review or en-
forcement proceedings, the court re-
views the record and the Board’s find-
ings and order and sustains them if 
they are in accordance with the re-
quirements of law. The court may en-
force, modify, or set aside in whole or 
in part the Board’s findings and order, 
or it may remand the case to the Board 
for further proceedings as directed by 
the court. Following the court’s judg-
ment, either the Government or the 
private party may petition the Su-
preme Court for review upon writ of 
certiorari. Such applications for review 
to the Supreme Court are handled by 
the Board through the Solicitor Gen-
eral of the United States. 

[53 FR 24440, June 29, 1988] 

§ 101.15 Compliance with court judg-
ment. 

After a Board order has been enforced 
by a court judgment, the Board has the 
responsibility of obtaining compliance 
with that judgment. Investigation is 
made by the Regional Office of the re-
spondent’s efforts to comply. If it finds 
that the respondent has failed to live 
up to the terms of the court’s judg-
ment, the General Counsel may, on be-
half of the Board, petition the court to 
hold the respondent in contempt of 
court. The court may order immediate 
remedial action and impose sanctions 
and penalties. 

§ 101.16 Backpay proceedings. 

(a) After a Board order directing the 
payment of backpay has been issued or 
after enforcement of such order by a 
court judgment, if informal efforts to 
dispose of the matter prove unsuccess-
ful, the Regional Director then has dis-
cretion to issue a ‘‘backpay specifica-
tion’’ in the name of the Board and a 
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