§1902.34

§1902.34 Certification of completion of
developmental steps.

(a) Upon the completion of all of the
developmental steps in a State’s plan,
which is to be accomplished not later
than three years following commence-
ment of plan operations after approval
of the plan by the Assistant Secretary
under section 18(c), the Assistant Re-
gional Director shall certify, as pro-
vided in paragraph (b) of this section,
that all developmental steps in the
plan have been met and that the
State’s program is to be evaluated on
the basis of its eligibility for an 18(e)
determination after at least one year
of evaluations of the plan.

(b) Upon determining that a State
has completed all of its developmental
steps, the Assistant Regional Director
shall prepare a certification which he
shall promptly forward to the Assist-
ant Secretary. The certification shall
include, but shall not be limited to, the
following;

(1) A list of all developmental steps
or revisions thereof, plan amendments
or changes which result in the comple-
tion of the steps or revisions thereof,
and the dates the Assistant Secretary’s
or the Assistant Regional Director’s
approval of each change was published
in the FEDERAL REGISTER,;

(2) Substantive changes, if any, in
the State program which were ap-
proved by the Assistant Secretary and
their dates of publication in the FED-
ERAL REGISTER,;

(3) Documentation that the legal
basis for the applicable State merit
system has been approved by the U.S.
Civil Service Commission and that the
actual operations of the State merit
system has been found acceptable by
the Occupational Safety and Health
Administration with the advice of the
U.S. Civil Service Commission; and

(4) A description of the issues which
are covered by the State plan. Where
applicable, the certification shall in-
clude a description of those separable
portions of the plan which have been
certified for 18(e) evaluation purposes
as well as those portions of the plan
which were not certified by the Assist-
ant Regional Director.

(c) After a review of the certification
and the State’s plan, if the Assistant
Secretary finds that the State has
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completed all the developmental steps
specified in the plan, he shall publish
the certification in the FEDERAL REG-
ISTER and amend the appropriate sub-
part of part 1952 of this chapter to re-
flect this finding.

§1902.35

Publication of the certification ac-
knowledging the completion of all of
the developmental steps in a State’s
plan will automatically initiate the
evaluation of a State’s plan for the
purposes of an 18(e) determination.
Evaluation for the purposes of an 18(e)
determination will continue for at
least one year after the publication of
the certification in the FEDERAL REG-
ISTER. Federal enforcement authority
under sections 5(a)(2), 8, 9, 10, 11(c), 13,
and 17 of the Act and Federal standards
authority under section 6 of the Act
will not be relinquished during the
evaluation period. Evaluation con-
ducted for 18(e) determination purposes
will be based on the criteria set forth
in §§1902.37 and 1902.38.

Effect of certification.

BASIS FOR 18(e) DETERMINATIONS

§1902.36 General provisions.

(@) In making his evaluation of the
actual operations of a State’s plan for
the purposes of an 18(e) determination,
the Assistant Secretary shall consider
all relevant data which will aid him in
making an effective determination. In
his evaluation he shall consider wheth-
er the requirements of section 18(c) of
the Act and the criteria for State plans
outlined in subpart B of this part as
well as those in §1902.37 are being ap-
plied in actual operations for a reason-
able period of time in a manner which
warrants the termination of concur-
rent Federal enforcement authority
and standards in issues covered under
the plan.

(b) The Assistant Secretary’s evalua-
tion for an 18(e) determination will be
addressed to consideration of whether
the criteria and indices in §1902.37(a)
are being applied by the State in such
a manner as to render its program in
operation at least as effective as oper-
ations under the Federal program. In
considering the question of such appli-
cation, the Assistant Secretary shall
also consider the factors provided
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under §1902.37(b). The Assistant Sec-
retary’s evaluation may include such
other information on the application of
the criteria and indices in §1902.37 such
as information developed from com-
ments received from the public and the
results of any hearings which may have
been held under §1902.40 concerning the
proposed 18(e) determination.

§1902.37

(a) The Assistant Secretary shall de-
termine if the State has applied and
implemented all the specific criteria
and indices of effectiveness of §§1902.3
and 1902.4 of this part.

(b) In determining whether a State
has applied the criteria and indices of
effectiveness in paragraph (a) of this
section in actual operations, the As-
sistant Secretary will, among other
things related to the application of the
criteria and indices, consider whether:

(1) The State has a sufficient number
of adequately trained and competent
personnel to discharge its responsibil-
ities under the plan.

(2) The State has adhered to the pro-
cedures which it has adopted and which
have been approved either under the
State plan or in State plan changes or
under any other procedures for ap-
proval authorized by the Assistant Sec-
retary.

(3) The State has timely adopted all
Federal standards, and amendments
thereto, for issues covered under the
plan or has timely developed and pro-
mulgated standards which are at least
as effective as the comparable Federal
standards and amendments thereto.

(4) If the State has adopted Federal
standards, the State’s interpretation
and application of such standards have
been consistent with the applicable
Federal interpretation and application.
Where the State has developed and pro-
mulgated its own standards, such
standards have been interpreted and
applied in a manner which is at least as
effective as the interpretation and ap-
plication of comparable Federal stand-
ards. This requirement acknowledges
that State standards may have been
approved by the Assistant Regional Di-
rector, but emphasizes the requirement
that the standards are to be at least as
effective as the comparable Federal
standards in actual operations.

Factors for determination.
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(5) If any State standard, whether it
is an adopted Federal standard or a
standard developed by a State, has
been subject to administrative or judi-
cial challenge, the State has taken the
necessary administrative, judicial or
legislative action to correct any defi-
ciencies in its program resulting from
such challenge.

(6) In granting permanent variances
from a standard the State has assured
that the employer provides conditions
of employment which are as safe and
healthful as those which would prevail
if he complied with the standard.

(7) In granting temporary variances
from a standard, the State has ensured
that the recipient of the variance has
come into compliance with the stand-
ard as early as possible.

(8) The State inspection program is
being implemented in a manner which
allows a sufficient allocation of re-
sources to be directed toward target in-
dustries and target health hazards as
designated by the State while pro-
viding adequate attention to all other
workplaces covered under the plan, or
any modification thereof.

(9) The State exercises the authority
through appropriate means, to enforce
its right of entry and inspection wher-
ever such right of entry or inspection
is refused.

(10) Inspections of workplaces are
conducted by State inspectors in a
competent manner, following approved
enforcement procedures. This includes
a requirement that the inspectors ob-
tain adequate information to support
any citations which may be issued.

(11) The State issues citations, pro-
posed penalties and notices for failure
to abate in a timely manner.

(12) The State proposes penalties in a
manner at least as effective as under
the Federal program, including the
proposing of penalties for first instance
violations and the consideration of fac-
tors comparable to those required to be
considered under the Federal program.

(13) The State ensures the abatement
of hazards for which a citation has
been issued, including the issuance of
notices of failure to abate and appro-
priate penalties.

(14) Wherever appropriate, the State
agency has sought administrative and



