Occupational Safety and Health Admin., Labor

that could reasonably be expected to
cause death or serious physical harm
before such condition or practice can
be abated.

[36 FR 17850, Sept. 4, 1971, as amended at 59
FR 66613, Dec. 27, 1994]

§1903.14a Petitions for modification of
abatement date.

(a) An employer may file a petition
for modification of abatement date
when he has made a good faith effort to
comply with the abatement require-
ments of a citation, but such abate-
ment has not been completed because
of factors beyond his reasonable con-
trol.

(b) A petition for modification of
abatement date shall be in writing and
shall include the following informa-
tion:

(1) All steps taken by the employer,
and the dates of such action, in an ef-
fort to achieve compliance during the
prescribed abatement period.

(2) The specific additional abatement
time necessary in order to achieve
compliance.

(3) The reasons such additional time
is necessary, including the unavail-
ability of professional or technical per-
sonnel or of materials and equipment,
or because necessary construction or
alteration of facilities cannot be com-
pleted by the original abatement date.

(4) All available interim steps being
taken to safeguard the employees
against the cited hazard during the
abatement period.

(5) A certification that a copy of the
petition has been posted and, if appro-
priate, served on the authorized rep-
resentative of affected employees, in
accordance with paragraph (c)(1) of this
section and a certification of the date
upon which such posting and service
was made.

(c) A petition for modification of
abatement date shall be filed with the
Area Director of the United States De-
partment of Labor who issued the cita-
tion no later than the close of the next
working day following the date on
which abatement was originally re-
quired. A later-filed petition shall be
accompanied by the employer’s state-
ment of exceptional circumstances ex-
plaining the delay.
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(1) A copy of such petition shall be
posted in a conspicuous place where all
affected employees will have notice
thereof or near such location where the
violation occurred. The petition shall
remain posted for a period of ten (10)
working days. Where affected employ-
ees are represented by an authorized
representative, said representative
shall be served with a copy of such pe-
tition.

(2) Affected employees or their rep-
resentatives may file an objection in
writing to such petition with the afore-
said Area Director. Failure to file such
objection within ten (10) working days
of the date of posting of such petition
or of service upon an authorized rep-
resentative shall constitute a waiver of
any further right to object to said peti-
tion.

(3) The Secretary or his duly author-
ized agent shall have the authority to
approve any petition for modification
of abatement date filed pursuant to
paragraphs (b) and (c) of this section.
Such uncontested petitions shall be-
come final orders pursuant to sections
10 (a) and (c) of the Act.

(4) The Secretary or his authorized
representative shall not exercise his
approval power until the expiration of
fifteen (15) working days from the date
the petition was posted or served pur-
suant to paragraphs (c¢) (1) and (2) of
this section by the employer.

(d) Where any petition is objected to
by the Secretary or affected employ-
ees, the petition, citation, and any ob-
jections shall be forwarded to the Com-
mission within three (3) working days
after the expiration of the fifteen (15)
day period set out in paragraph (c)(4) of
this section.

[40 FR 6334, Feb. 11, 1975; 40 FR 11351, Mar. 11,
1975]

§1903.15 Proposed penalties.

(a) After, or concurrent with, the
issuance of a citation, and within a
reasonable time after the termination
of the inspection, the Area Director
shall notify the employer by certified
mail or by personal service by the
Compliance Safety and Health Officer
of the proposed penalty under section
17 of the Act, or that no penalty is
being proposed. Any notice of proposed
penalty shall state that the proposed
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penalty shall be deemed to be the final
order of the Review Commission and
not subject to review by any court or
agency unless, within 15 working days
from the date of receipt of such notice,
the employer notifies the Area Direc-
tor in writing that he intends to con-
test the citation or the notification of
proposed penalty before the Review
Commission.

(b) The Area Director shall determine
the amount of any proposed penalty,
giving due consideration to the appro-
priateness of the penalty with respect
to the size of the business of the em-
ployer being charged, the gravity of
the violation, the good faith of the em-
ployer, and the history of previous vio-
lations, in accordance with the provi-
sions of section 17 of the Act.

(c) Appropriate penalties may be pro-
posed with respect to an alleged viola-
tion even though after being informed
of such alleged violation by the Com-
pliance Safety and Health Officer, the
employer immediately abates, or initi-
ates steps to abate, such alleged viola-
tion. Penalties shall not be proposed
for de minimis violations which have
no direct or immediate relationship to
safety or health.

§1903.16 Posting of citations.

(@) Upon receipt of any citation
under the Act, the employer shall im-
mediately post such citation, or a copy
thereof, unedited, at or near each place
an alleged violation referred to in the
citation occurred, except as provided
below. Where, because of the nature of
the employer’s operations, it is not
practicable to post the citation at or
near each place of alleged violation,
such citation shall be posted, unedited,
in a prominent place where it will be
readily observable by all affected em-
ployees. For example, where employers
are engaged in activities which are
physically dispersed (see §1903.2(b)), the
citation may be posted at the location
to which employees report each day.
Where employees do not primarily
work at or report to a single location
(see §1903.2(b)), the citation may be
posted at the location from which the
employees operate to carry out their
activities. The employer shall take
steps to ensure that the citation is not
altered, defaced, or covered by other
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material. Notices of de minimis viola-
tions need not be posted.

(b) Each citation, or a copy thereof,
shall remain posted until the violation
has been abated, or for 3 working days,
whichever is later. The filing by the
employer of a notice of intention to
contest under §1903.17 shall not affect
his posting responsibility under this
section unless and until the Review
Commission issues a final order
vacating the citation.

(¢) An employer to whom a citation
has been issued may post a notice in
the same location where such citation
is posted indicating that the citation is
being contested before the Review
Commission, and such notice may ex-
plain the reasons for such contest. The
employer may also indicate that speci-
fied steps have been taken to abate the
violation.

(d) Any employer failing to comply
with the provisions of paragraphs (a)
and (b) of this section shall be subject
to citation and penalty in accordance
with the provisions of section 17 of the
Act.

§1903.17 Employer and employee con-
tests before the Review Commis-
sion.

(a) Any employer to whom a citation
or notice of proposed penalty has been
issued may, under section 10(a) of the
Act, notify the Area Director in writ-
ing that he intends to contest such ci-
tation or proposed penalty before the
Review Commission. Such notice of in-
tention to contest shall be postmarked
within 15 working days of the receipt
by the employer of the notice of pro-
posed penalty. Every notice of inten-
tion to contest shall specify whether it
is directed to the citation or to the
proposed penalty, or both. The Area Di-
rector shall immediately transmit such
notice to the Review Commission in ac-
cordance with the rules of procedure
prescribed by the Commission.

(b) Any employee or representative of
employees of an employer to whom a
citation has been issued may, under
section 10(c) of the Act, file a written
notice with the Area Director alleging
that the period of time fixed in the ci-
tation for the abatement of the viola-
tion is unreasonable. Such notice shall
be postmarked within 15 working days



