
61 

Occupational Safety and Health Admin., Labor § 1904.39 

the petition in the same way as notices 
are posted under § 1903.2(a). 

(2) How will the Assistant Secretary 
handle my variance petition? The Assist-
ant Secretary will take the following 
steps to process your variance petition. 

(i) The Assistant Secretary will offer 
your employees and their authorized 
representatives an opportunity to sub-
mit written data, views, and arguments 
about your variance petition. 

(ii) The Assistant Secretary may 
allow the public to comment on your 
variance petition by publishing the pe-
tition in the FEDERAL REGISTER. If the 
petition is published, the notice will es-
tablish a public comment period and 
may include a schedule for a public 
meeting on the petition. 

(iii) After reviewing your variance 
petition and any comments from your 
employees and the public, the Assist-
ant Secretary will decide whether or 
not your proposed recordkeeping proce-
dures will meet the purposes of the 
Act, will not otherwise interfere with 
the Act, and will provide the same in-
formation as the Part 1904 regulations 
provide. If your procedures meet these 
criteria, the Assistant Secretary may 
grant the variance subject to such con-
ditions as he or she finds appropriate. 

(iv) If the Assistant Secretary grants 
your variance petition, OSHA will pub-
lish a notice in the FEDERAL REGISTER 
to announce the variance. The notice 
will include the practices the variance 
allows you to use, any conditions that 
apply, and the reasons for allowing the 
variance. 

(3) If I apply for a variance, may I use 
my proposed recordkeeping procedures 
while the Assistant Secretary is processing 
the variance petition? No, alternative 
recordkeeping practices are only al-
lowed after the variance is approved. 
You must comply with the Part 1904 
regulations while the Assistant Sec-
retary is reviewing your variance peti-
tion. 

(4) If I have already been cited by 
OSHA for not following the Part 1904 reg-
ulations, will my variance petition have 
any effect on the citation and penalty? 
No, in addition, the Assistant Sec-
retary may elect not to review your 
variance petition if it includes an ele-
ment for which you have been cited 
and the citation is still under review 

by a court, an Administrative Law 
Judge (ALJ), or the OSH Review Com-
mission. 

(5) If I receive a variance, may the As-
sistant Secretary revoke the variance at a 
later date? Yes, the Assistant Secretary 
may revoke your variance if he or she 
has good cause. The procedures revok-
ing a variance will follow the same 
process as OSHA uses for reviewing 
variance petitions, as outlined in para-
graph 1904.38(b)(2). Except in cases of 
willfulness or where necessary for pub-
lic safety, the Assistant Secretary will: 

(i) Notify you in writing of the facts 
or conduct that may warrant revoca-
tion of your variance; and 

(ii) Provide you, your employees, and 
authorized employee representatives 
with an opportunity to participate in 
the revocation procedures. 

Subpart E—Reporting Fatality, In-
jury and Illness Information to 
the Government 

§ 1904.39 Reporting fatalities and mul-
tiple hospitalization incidents to 
OSHA. 

(a) Basic requirement. Within eight (8) 
hours after the death of any employee 
from a work-related incident or the in- 
patient hospitalization of three or 
more employees as a result of a work- 
related incident, you must orally re-
port the fatality/multiple hospitaliza-
tion by telephone or in person to the 
Area Office of the Occupational Safety 
and Health Administration (OSHA), 
U.S. Department of Labor, that is near-
est to the site of the incident. You may 
also use the OSHA toll-free central 
telephone number, 1–800–321–OSHA (1– 
800–321–6742). 

(b) Implementation. (1) If the Area Of-
fice is closed, may I report the incident by 
leaving a message on OSHA’s answering 
machine, faxing the area office, or send-
ing an e-mail? No, if you can’t talk to a 
person at the Area Office, you must re-
port the fatality or multiple hos-
pitalization incident using the 800 
number. 

(2) What information do I need to give 
to OSHA about the incident? You must 
give OSHA the following information 
for each fatality or multiple hos-
pitalization incident: 

(i) The establishment name; 
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(ii) The location of the incident; 
(iii) The time of the incident; 
(iv) The number of fatalities or hos-

pitalized employees; 
(v) The names of any injured employ-

ees; 
(vi) Your contact person and his or 

her phone number; and 
(vii) A brief description of the inci-

dent. 
(3) Do I have to report every fatality or 

multiple hospitalization incident resulting 
from a motor vehicle accident? No, you do 
not have to report all of these inci-
dents. If the motor vehicle accident oc-
curs on a public street or highway, and 
does not occur in a construction work 
zone, you do not have to report the in-
cident to OSHA. However, these inju-
ries must be recorded on your OSHA 
injury and illness records, if you are re-
quired to keep such records. 

(4) Do I have to report a fatality or mul-
tiple hospitalization incident that occurs 
on a commercial or public transportation 
system? No, you do not have to call 
OSHA to report a fatality or multiple 
hospitalization incident if it involves a 
commercial airplane, train, subway or 
bus accident. However, these injuries 
must be recorded on your OSHA injury 
and illness records, if you are required 
to keep such records. 

(5) Do I have to report a fatality caused 
by a heart attack at work? Yes, your 
local OSHA Area Office director will 
decide whether to investigate the inci-
dent, depending on the circumstances 
of the heart attack. 

(6) Do I have to report a fatality or hos-
pitalization that occurs long after the in-
cident? No, you must only report each 
fatality or multiple hospitalization in-
cident that occurs within thirty (30) 
days of an incident. 

(7) What if I don’t learn about an inci-
dent right away? If you do not learn of 
a reportable incident at the time it oc-
curs and the incident would otherwise 
be reportable under paragraphs (a) and 
(b) of this section, you must make the 
report within eight (8) hours of the 
time the incident is reported to you or 
to any of your agent(s) or employee(s). 

§ 1904.40 Providing records to govern-
ment representatives. 

(a) Basic requirement. When an au-
thorized government representative 

asks for the records you keep under 
Part 1904, you must provide copies of 
the records within four (4) business 
hours. 

(b) Implementation. (1) What govern-
ment representatives have the right to get 
copies of my Part 1904 records? The gov-
ernment representatives authorized to 
receive the records are: 

(i) A representative of the Secretary 
of Labor conducting an inspection or 
investigation under the Act; 

(ii) A representative of the Secretary 
of Health and Human Services (includ-
ing the National Institute for Occupa-
tional Safety and Health—NIOSH) con-
ducting an investigation under section 
20(b) of the Act, or 

(iii) A representative of a State agen-
cy responsible for administering a 
State plan approved under section 18 of 
the Act. 

(2) Do I have to produce the records 
within four (4) hours if my records are 
kept at a location in a different time zone? 
OSHA will consider your response to be 
timely if you give the records to the 
government representative within four 
(4) business hours of the request. If you 
maintain the records at a location in a 
different time zone, you may use the 
business hours of the establishment at 
which the records are located when cal-
culating the deadline. 

§ 1904.41 Annual OSHA injury and ill-
ness survey of ten or more employ-
ers. 

(a) Basic requirement. If you receive 
OSHA’s annual survey form, you must 
fill it out and send it to OSHA or 
OSHA’s designee, as stated on the sur-
vey form. You must report the fol-
lowing information for the year de-
scribed on the form: 

(1) the number of workers you em-
ployed; 

(2) the number of hours worked by 
your employees; and 

(3) the requested information from 
the records that you keep under Part 
1904. 

(b) Implementation. (1) Does every em-
ployer have to send data to OSHA? No, 
each year, OSHA sends injury and ill-
ness survey forms to employers in cer-
tain industries. In any year, some em-
ployers will receive an OSHA survey 
form and others will not. You do not 
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