§1978.106

LITIGATION

§1978.106 Scope of rules; applicability
of other rules; notice of hearing.

(a) Except as otherwise noted, hear-
ings shall be conducted in accordance
with the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges promulgated at 29 CFR part 18,
48 FR 32538 (July 15, 1983), amended at
49 FR 2739 January 20, 1984. Hearings
shall be conducted as hearings de novo.

(b) Upon receipt of an objection, the
Chief Administrative Law Judge shall
immediately assign the case to a judge
who shall, within seven days following
the receipt of the objection, notify the
parties, by certified mail, of the day,
time, and place of hearing. The hearing
shall commence within 30 days of the
filing of the objection, except upon a
showing of good cause or unless other-
wise agreed to by the parties.

(c) If both complainant and the
named person object to the findings
and/or order, the objections shall be
consolidated and a single hearing shall
be conducted. If the objections are not
received simultaneously, the hearing
shall commence within 30 days of the
receipt of the later objection.

(d) At the time the hearing order
issues, the judge may order the pros-
ecuting party to file a prehearing
statement of position, which shall
briefly set forth the issues involved in
the proceeding and the remedy re-
quested. Such prehearing statement
shall be filed within three days of the
receipt of the hearing order and shall
be served on all parties by certified
mail. Thereafter, within three days of
receipt of the prosecuting party’s pre-
hearing statement, the other parties to
the proceeding shall file prehearing
statements of position.

§1978.107 Parties.

(@) In any case in which only the
named person objects to the findings or
the preliminary order the Assistant
Secretary ordinarily shall be the pros-
ecuting party. In such a case the com-
plainant shall also be a party and may
engage in discovery, present evidence
or otherwise act as a party. The named
person shall be the party-respondent.
If, at any time after the named person
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files objections, the Assistant Sec-
retary and complainant agree, the
complainant may present the case to
the judge. Under such circumstances
the case will be handled as if it had
arisen under paragraph (b) of this sec-
tion.

(b) In any case in which only the
complainant objects to findings that
the complaint lacks merit, to the pre-
liminary order, or to both, the com-
plainant shall be the prosecuting
party. The Assistant Secretary may as
of right intervene as a party at any
time in proceedings under this para-
graph. The named person shall be the
party-respondent.

(¢) In any case in which both the
complainant and the named person ob-
ject to the preliminary order the As-
sistant Secretary shall be the pros-
ecuting party. The complainant and
the named person shall be the party-re-
spondents. In any such case, if the
named person also objected to the find-
ings the Assistant Secretary, com-
plainant, and named party shall each
have the party status, rights, and re-
sponsibilities set forth in paragraph (a)
of this section with respect to the find-
ings.

§1978.108 Captions, titles of cases.

(a) Cases described in §1978.107(a)
shall be titled:

Assistant Secretary of Labor for Occupa-
tional Safety and Health, Prosecuting
Party and (Name of Complainant), Com-
plainant v. (Name of named person), Re-
spondent.

(b) Cases described
shall be titled:

in §1978.107(b)

(Name of complainant), Complainant v.
(Name of named person), Respondent.

(c) Cases described in §1978.107(c)

shall be titled:

Assistant Secretary of Labor for Occupa-
tional Safety and Health, Prosecuting
Party v. (Name of nhamed person), Respond-
ent.

(Name of complainant), Complainant v.

(Name of named person), Respondent.

(d) The titles listed in paragraphs (a),
(b), and (c) of this section shall appear
at the left upper portion of the initial
page of any pleading or document
(other than exhibits) filed.
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