
121 

PART 215—GUIDELINES, SECTION 
5333(b), FEDERAL TRANSIT LAW 

Sec. 
215.1 Purpose. 
215.2 General. 
215.3 Employees represented by a labor or-

ganization. 
215.4 Employees not represented by a labor 

organization. 
215.5 Processing of amendatory applica-

tions. 
215.6 The Model Agreement. 
215.7 The Special Warranty. 
215.8 Department of Labor contact. 

AUTHORITY: Secretary’s Order No. 5–96, 62 
FR 107, January 2, 1997. 

SOURCE: 60 FR 62969, Dec. 7, 1995, unless 
otherwise noted. 

§ 215.1 Purpose. 
(a) The purpose of these guidelines is 

to provide information concerning the 
Department of Labor’s administrative 
procedures in processing applications 
for assistance under the Federal Tran-
sit law, as codified at 49 U.S.C. chapter 
53. 

(b) Section 5333(b) of title 49 of the 
United States Code reads as follows: 

Employee protective arrangements. (1) As 
a condition of financial assistance under sec-
tions 5307–5312, 5318(d), 5323 (a)(1), (b), (d), and 
(e), 5328, 5337, and 5338(j)(5) of this title, the 
interests of employees affected by the assist-
ance shall be protected under arrangements 
the Secretary of Labor concludes are fair and 
equitable. The agreement granting the as-
sistance under sections 5307–5312, 5318(d), 5323 
(a)(1), (b), (d), and (e), 5328, 5337, and 5338(j)(5) 
shall specify the arrangements. 

(2) Arrangements under this subsection 
shall include provisions that may be nec-
essary for— 

(A) the preservation of rights, privileges, 
and benefits (including continuation of pen-
sion rights and benefits) under existing col-
lective bargaining agreements or otherwise; 

(B) the continuation of collective bar-
gaining rights; 

(C) the protection of individual employees 
against a worsening of their positions re-
lated to employment; 

(D) assurances of employment to employ-
ees of acquired mass transportation systems; 

(E) assurances of priority of reemployment 
of employees whose employment is ended or 
who are laid off; and 

(F) paid training or retraining programs. 
(3) Arrangements under this subsection 

shall provide benefits at least equal to bene-
fits established under section 11347 of this 
title. 

§ 215.2 General. 
Upon receipt of copies of applications 

for Federal assistance subject to 49 
U.S.C. 5333(b), together with a request 
for the certification of employee pro-
tective arrangements from the Depart-
ment of Transportation, the Depart-
ment of Labor will process those appli-
cations, which may be in either pre-
liminary or final form. The Federal 
Transit Administration will provide 
the Department with the information 
necessary to enable the Department to 
certify the project. 

§ 215.3 Employees represented by a 
labor organization. 

(a)(1) If affected employees are rep-
resented by a labor organization, it is 
expected that where appropriate, pro-
tective arrangements shall be the prod-
uct of negotiation/discussion, pursuant 
to these guidelines. 

(2) In instances where states or polit-
ical subdivisions are subject to legal 
restrictions on bargaining with em-
ployee organizations, the Department 
of Labor will utilize special procedures 
to satisfy the Federal statute in a man-
ner which does not contravene state or 
local law. For example, employee pro-
tective terms and conditions, accept-
able to both employee and applicant 
representatives, may be incorporated 
into a resolution adopted by the in-
volved local government. 

(3) If an application involves a grant 
to a state administrative agency which 
will pass assistance through to sub-
recipients, the Department of Labor 
will refer and process each subrecipi-
ent’s respective portion of the project 
in accordance with this section. If a 
state administrative agency has pre-
viously provided employee protections 
on behalf of subrecipients, the referral 
will be based on those terms and condi-
tions. 

(4) These procedures are not applica-
ble to grants under section 5311; grants 
to applicants serving populations under 
200,000 under the Job Access and Re-
verse Commute Program; or grants to 
capitalize SIB accounts under the 
State Infrastructure Bank Program. 

(b) Upon receipt of an application in-
volving affected employees represented 
by a labor organization, the Depart-
ment of Labor will refer a copy of the 
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application to that organization and 
notify the applicant of referral. 

(1) If an application involves only a 
capital grant for routine replacement 
of equipment of like kind and char-
acter and/or facilities of like kind and 
character, the procedural requirements 
set forth in §§ 215.3(b)(2) through 
215.3(h) of these guidelines will not 
apply absent a potentially material ef-
fect on employees. Where no such ef-
fect is found, the Department of Labor 
will certify the application based on 
the terms and conditions as referenced 
in §§215.3(b)(2) or 215.3(b)(3)(ii). 

(2) For applicants with previously 
certified arrangements, the referral 
will be based on those terms and condi-
tions. 

(3) For new applicants and applicants 
for which previously certified arrange-
ments are not appropriate to the cur-
rent project, the referral will be based 
on appropriate terms and conditions 
specified by the Department of Labor, 
as follows: 

(i) For operating grants, the terms 
and conditions will be based on ar-
rangements similar to those of the 
Model Agreement (referred to also as 
the National Agreement); 

(ii) For capital grants, the terms and 
conditions will be based on arrange-
ments similar to those of the Special 
Warranty applied pursuant to section 
5311. 

(c) Following referral and notifica-
tion under paragraph (b) of this sec-
tion, and subject to the exceptions de-
fined in § 215.5, parties will be expected 
to engage in good faith efforts to reach 
mutually acceptable protective ar-
rangements through negotiation/dis-
cussion within the timeframes des-
ignated under paragraphs (d) and (e) of 
this section. 

(d) As part of the Department of La-
bor’s review of an application, a time 
schedule for case processing will be es-
tablished by the Department of Labor 
and specified in its referral and notifi-
cation letters under paragraph 215.3(b) 
or subsequent written communications 
to the parties. 

(1) Parties will be given fifteen (15) 
days from the date of the referral and 
notification letters to submit objec-
tions, if any, to the referred terms. The 
parties are encouraged to engage in ne-

gotiations/discussions during this pe-
riod with the aim of arriving at a mu-
tually agreeable solution to objections 
any party has to the terms and condi-
tions of the referral. 

(2) Within ten (10) days of the date 
for submitting objections, the Depart-
ment of Labor will: 

(i) Determine whether the objections 
raised are sufficient; and 

(ii) Take one of the two steps de-
scribed in paragraphs (d)(5) and (6) of 
this section, as appropriate. 

(3) The Department of Labor will 
consider an objection to be sufficient 
when: 

(i) The objection raises material 
issues that may require alternative 
employee protections under 49 U.S.C. 
5333(b); or 

(ii) The objection concerns changes 
in legal or factual circumstances that 
may materially affect the rights or in-
terests of employees. 

(4) The Department of Labor will 
consult with the Federal Transit Ad-
ministration for technical advice as to 
the validity of objections. 

(5) If the Department of Labor deter-
mines that there are no sufficient ob-
jections, the Department will issue its 
certification to the Federal Transit Ad-
ministration. 

(6) If the Department of Labor deter-
mines that an objection is sufficient, 
the Department, as appropriate, will 
direct the parties to commence or con-
tinue negotiations/discussions, limited 
to issues that the Department deems 
appropriate and limited to a period not 
to exceed thirty (30) days. The parties 
will be expected to negotiate/discuss 
expeditiously and in good faith. The 
Department of Labor may provide me-
diation assistance during this period 
where appropriate. The parties may 
agree to waive any negotiations/discus-
sions if the Department, after review-
ing the objections, develops new terms 
and conditions acceptable to the par-
ties. At the end of the designated nego-
tiation/discussion period, if all issues 
have not been resolved, each party 
must submit to the Department its 
final proposal and a statement describ-
ing the issues still in dispute. 

(7) The Department will issue a cer-
tification to the Federal Transit Ad-
ministration within five (5) days after 
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the end of the negotiation/discussion 
period designated under paragraph 
(d)(6) of this section. The certification 
will be based on terms and conditions 
agreed to by the parties that the De-
partment concludes meet the require-
ments of 49 U.S.C. 5333(b). To the ex-
tent that no agreement has been 
reached, the certification will be based 
on terms and conditions determined by 
the Department which are no less pro-
tective than the terms and conditions 
included in the referral pursuant to 
§§ 215.3(b)(2) and 215.3(b)(3). 

(8) Notwithstanding that a certifi-
cation has been issued to the Federal 
Transit Administration pursuant to 
paragraph (d)(7) of this section, no ac-
tion may be taken which would result 
in irreparable harm to employees if 
such action concerns matters subject 
to the steps set forth in paragraph (e) 
of this section. 

(e) If the certification referred to in 
paragraph (d)(7) of this section is not 
based on full mutual agreement of the 
parties, the Department of Labor will 
take the following steps to resolve out-
standing differences: 

(1) The Department will set a sched-
ule that provides for final resolution of 
the disputed issue(s) within sixty (60) 
days of the certification referred to in 
paragraph (d)(7) of this section. 

(2) Within ten (10) days of the 
issuance of the certification referred to 
in paragraph (d)(7) of this section, and 
after reviewing the parties’ descrip-
tions of the disputed issues, the De-
partment will define the issues still in 
dispute and set a schedule for final res-
olution of all such issues. 

(3) The Department may establish a 
briefing schedule, usually allowing no 
more than twenty (20) days for opening 
briefs and no more than ten (10) days 
for reply briefs, when the Department 
deems reply briefs to be beneficial. In 
either event, the Department will issue 
a final certification to the Federal 
Transit Administration no later than 
thirty (30) days after the last briefs are 
due. 

(4) The Department of Labor will de-
cide the manner in which the dispute 
will be resolved. In making this deci-
sion, the Department may consider the 
form(s) of dispute resolution employed 
by the parties in their previous deal-

ings as well as various forms of third 
party dispute resolution that may be 
appropriate. Any dispute resolution 
proceedings will normally be expected 
to commence within thirty (30) days of 
the certification referred to in para-
graph (d)(7) of this section, and the De-
partment will render a final determina-
tion, including the bases therefor, 
within thirty (30) days of the com-
mencement of the proceedings. 

(5) The Department will make avail-
able final decisions it renders on dis-
puted issues. 

(f) Nothing in these guidelines re-
stricts the parties from continuing to 
negotiate/discuss over final terms and 
conditions and seeking a final certifi-
cation of an agreement that meets the 
requirements of the Act prior to the 
issuance of a final determination by 
the Department. 

(g) If, subsequent to the issuance of 
the certification referred to in para-
graph (d)(7) of this section, the parties 
reach an agreement on one or more dis-
puted issues that meets the require-
ments of the Act, and/or the Depart-
ment of Labor issues a final decision 
containing revised terms and condi-
tions, the Department will take appro-
priate steps to substitute the new 
terms and conditions for those pre-
viously certified to the Federal Transit 
Administration. 

(h) Notwithstanding the foregoing, 
the Department retains the right to 
withhold certification where cir-
cumstances inconsistent with the stat-
ute so warrant until such cir-
cumstances have been resolved. 

[60 FR 62969, Dec. 7, 1995, as amended at 64 
FR 40992, July 28, 1999] 

§ 215.4 Employees not represented by 
a labor organization. 

(a) The certification made by the De-
partment of Labor will afford the same 
level of protection to those employees 
who are not represented by labor orga-
nizations. 

(b) If there is no labor organization 
representing employees, the Depart-
ment of Labor will set forth the protec-
tive terms and conditions in the letter 
of certification. 
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