§2200.38

(c) When and where filed; Posting re-
quirement; Responses to petition. A peti-
tion for modification of abatement
date shall be filed with the Area Direc-
tor of the United States Department of
Labor who issued the citation no later
than the close of the next working day
following the date on which abatement
was originally required. A later-filed
petition shall be accompanied by the
employer’s statement of exceptional
circumstances explaining the delay.

(1) A copy of such petition shall be
posted in a conspicuous place where all
affected employees will have notice
thereof or near each location where the
violation occurred. The petition shall
remain posted for a period of 10 days.

(2) Affected employees or their rep-
resentatives may file an objection in
writing to such petition with the afore-
said Area Director. Failure to file such
objection within 10 working days of the
date of posting of such petition shall
constitute a waiver of any further
right to object to said petition.

(3) The Secretary or his duly author-
ized agent shall have the authority to
approve any uncontested petition for
modification of abatement date filed
pursuant to paragraphs (b) and (c) of
this section. Such uncontested peti-
tions shall become final orders pursu-
ant to sections 10 (a) and (c) of the Act.

(4) The Secretary or his authorized
representative shall not exercise his
approval power until the expiration of
15 working days from the date the peti-
tion was posted pursuant to paragraphs
(c)(1) and (2) of this section by the em-
ployer.

(d) Contested petitions. Where any pe-
tition is objected to by the Secretary
or affected employees, such petition
shall be processed as follows:

(1) The Secretary shall forward the
petition, citation and any objections to
the Commission within 10 working
days after the expiration of the 15
working day period set out in para-
graph (c)(4) of this section.

(2) The Commission shall docket and
process such petitions as expedited pro-
ceedings as provided for in §2200.103 of
this part.

(3) An employer petitioning for a
modification of the abatement period
shall have the burden of proving in ac-
cordance with the requirements of sec-
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tion 10(c) of the Act, 29 U.S.C. 659(c),
that such employer has made a good
faith effort to comply with the abate-
ment requirements of the citation and
that abatement has not been completed
because of factors beyond the employ-
er’s control.

(4) Where the petitioner is a corpora-
tion, it shall file a separate declaration
listing all parents, subsidiaries, and af-
filiates of that corporation or stating
that the corporation has no parents,
subsidiaries, or affiliates, whichever is
applicable, within 10 working days
after the receipt of notice of the dock-
eting by the Commission of the peti-
tion for modification of the abatement
date. The requirements set forth in
§2200.36(c)(2)-(c)(4) shall apply.

(5) Each objecting party shall file a
response setting forth the reasons for
opposing the abatement date requested
in the petition, within 10 working days
after the receipt of notice of the dock-
eting by the Commission of the peti-
tion for modification of the abatement
date.
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§2200.38 Employee contests.

(a) Secretary’s statement of reasons.
Where an affected employee or author-
ized employee representative files a no-
tice of contest with respect to the
abatement period, the Secretary shall,
within 10 days from his receipt of the
notice of contest, file a clear and con-
cise statement of the reasons the
abatement period prescribed by him is
not unreasonable.

(b) Response to Secretary’s statement.
Not later than 10 days after receipt of
the statement referred to in paragraph
(a) of this section, the contestant shall
file a response.

(c) Expedited proceedings. All contests
under this section shall be handled as
expedited proceedings as provided for
in §2200.103 of this part.

§2200.39 Statement of position.

At any time prior to the commence-
ment of the hearing before the Judge,
any person entitled to appear as a
party, or any person who has been
granted leave to intervene, may file a
statement of position with respect to
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