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any or all issues to be heard. The Judge
may order the filing of a statement of
position.

§2200.40 Motions and requests.

(a) How to make. A request for an
order shall be made by motion. Mo-
tions shall be in writing or, unless the
Judge directs otherwise, may be made
orally during a hearing on the record
and shall be included in the transcript.
In exigent circumstances in cases pend-
ing before Judges, a motion may be
made telephonically if it is reduced to
writing and filed as soon as possible
but no later than 3 working days fol-
lowing the time the motion was made.
A motion shall state with particularity
the grounds on which it is based and
shall set forth the relief or order
sought. A motion shall not be included
in another document, such as a brief or
a petition for discretionary review, but
shall be made in a separate document.
Prior to filing a motion, the moving
party shall confer or make reasonable
efforts to confer with the other parties
and shall state in the motion if any
other party opposes or does not oppose
the motion.

(b) When to make. A motion filed in
lieu of an answer pursuant to
§2200.34(b) shall be filed no later than
twenty days after the service of the
complaint. Any other motion shall be
made as soon as the grounds therefor
are known.

(c) Responses. Any party or inter-
venor upon whom a motion is served
shall have ten days from service of the
motion to file a response. A procedural
motion may be ruled upon prior to the
expiration of the time for response; a
party adversely affected by the ruling
may within five days of service of the
ruling seek reconsideration.

(d) Postponement not automatic upon
filing of motion. The filing of a motion,
including a motion for a postponement,
does not automatically postpone a
hearing. See §2200.62 with respect to
motions for postponement.

[51 FR 32015, Sept. 8, 1986; 52 FR 13832, Apr.
27, 1987, as amended at 57 FR 41685, Sept. 11,
1992; 62 FR 35963, July 3, 1997]

§2200.41 Failure to obey rules.

(a) Sanctions. When any party has
failed to plead or otherwise proceed as

§2200.51

provided by these rules or as required
by the Commission or Judge, he may
be declared to be in default either:

(1) On the initiative of the Commis-
sion or Judge, after having been af-
forded an opportunity to show cause
why he should not be declared to be in
default; or

(2) On the motion of a party. There-
after, the Commission or Judge, in
their discretion, may enter a decision
against the defaulting party or strike
any pleading or document not filed in
accordance with these rules.

(b) Motion to set aside sanctions. For
reasons deemed sufficient by the Com-
mission or Judge and upon motion ex-
peditiously made, the Commission or
Judge may set aside a sanction im-
posed under paragraph (a) of this rule.
See §2200.90(b)(3).

(c) Discovery sanctions. This section
does not apply to sanctions for failure
to comply with orders compelling dis-
covery, which are governed by
§2200.52(e).

(d) Show cause orders. All show cause
orders issued by the Commission or
Judge under paragraph (a) of this sec-
tion shall be served upon the affected
party by certified mail, return receipt
requested.

[51 FR 32015, Sept. 8, 1986; 52 FR 13832, Apr.
27, 1987, as amended at 55 FR 22782, June 4,
1990]

EFFECTIVE DATE NOTE: At 70 FR 22788, May
3, 2005, §2200.41 was removed and reserved, ef-
fective Aug. 1, 2005.

Subpart D—Prehearing Procedures
and Discovery

§2200.50 [Reserved]

§2200.51 Prehearing conferences and
orders.

(@) Scheduling conference. (1) The
Judge shall consult with all attorneys
and any unrepresented parties, by a
scheduling conference, telephone, mail,
or other suitable means, and within 30
days after the filing of the answer,
enter a scheduling order that limits
the time:

(i) To join other parties and to amend
the pleadings;

(ii) To file and hear motions; and

(iii) To complete discovery.
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§2200.52

(2) The scheduling order also may in-
clude:

(i) The date or dates for conferences
before hearing, a final prehearing con-
ference, and hearing; and

(if) Any other matters appropriate to
the circumstances of the case.

(b) Prehearing conference. In addition
to the prehearing procedures set forth
in Rule 16 of the Federal Rules of Civil
Procedure, the Judge may upon his
own initiative or on the motion of a
party direct the parties to confer
among themselves to consider settle-
ment, stipulation of facts, or any other
matter that may expedite the hearing.

[57 FR 41685, Sept. 11, 1992]

EFFECTIVE DATE NOTE: At 70 FR 22788, May
3, 2005, §2200.51 was amended by revising
paragraph (a)(1), effective Aug. 1, 2005. At 70
FR 25652, May 13, 2005, technical corrections
were incorporated. For the convenience of
the user, the revised text is set forth as fol-
lows:

§2200.51 Prehearing conferences and or-
ders.

(a) Scheduling conference. (1) The Judge
may, upon his or her discretion, consult with
all attorneys and any unrepresented parties,
by a scheduling conference, telephone, mail,
or other suitable means, and within 30 days
after the filing of the answer, enter a sched-
uling order that limits the time:

(i) To join other parties and to amend the
pleadings;

(ii) To file and hear motions; and

(iii) To complete discovery.

* * * * *

§2200.52 General provisions governing
discovery.

(a) General—(1) Methods and limita-
tions. In conformity with these rules,
any party may, without leave of the
Commission or Judge, obtain discovery
by one or more of the following meth-
ods:

(i) Production of documents or things
or permission to enter upon land or
other property for inspection and other
purposes (§2200.53);

(ii) Requests for admission to the ex-
tent provided in §2200.54; and

(iii) Interrogatories to the extent
provided in §2200.55.

Discovery is not available under these
rules through depositions except to the
extent provided in §2200.56. In the ab-
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sence of a specific provision, procedure
shall be in accordance with the Federal
Rules of Civil Procedure.

(2) Time for discovery. A party may
initiate all forms of discovery in con-
formity with these Rules at any time
after the filing of the first responsive
pleading or motion that delays the fil-
ing of an answer, such as a motion to
dismiss. Discovery shall be initiated
early enough to permit completion of
discovery no later than seven days
prior to the date set for hearing, unless
the Judge orders otherwise.

(3) Service of discovery papers. Every
paper relating to discovery required to
be served on a party shall be served on
all parties.

(b) Scope of discovery. The informa-
tion or response sought through dis-
covery may concern any matter that is
not privileged and that is relevant to
the subject matter involved in the
pending case. It is not ground for objec-
tion that the information or response
sought will be inadmissible at the hear-
ing, if the information or response ap-
pears reasonably calculated to lead to
discovery of admissible evidence, re-
gardless of which party has the burden
of proof.

(c) Limitations. The frequency or ex-
tent of the discovery methods provided
by these rules may be limited by the
Commission or Judge if it is deter-
mined that:

(1) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(2) The party seeking discovery has
had ample opportunity to obtain the
information sought by discovery in the
action; or

(3) The discovery is unduly burden-
some or expensive, taking into account
the needs of the case, limitations on
the parties’ resources, and the impor-
tance of the issues in litigation.

(d) Protective orders. In connection
with any discovery procedures and
where a showing of good cause has been
made, the Commission or Judge may
make any order including, but not lim-
ited to, one or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
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