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Secretary was substantially justified. 
The position of the Secretary includes, 
in addition to the position taken by 
the Secretary in the adversary adju-
dication, the action or failure to act by 
the Secretary upon which the adver-
sary adjudication is based. The burden 
of persuasion that an award should not 
be made to an eligible prevailing appli-
cant because the Secretary’s position 
was substantially justified is on the 
Secretary. 

(b) An award shall be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding. 
An award shall be denied if special cir-
cumstances make an award unjust. 

[46 FR 48080, Sept. 30, 1981, as amended at 52 
FR 5456, Feb. 23, 1987] 

§ 2204.107 Allowable fees and ex-
penses. 

(a) Awards shall be based on rates 
customarily charged by persons en-
gaged in the business of acting as at-
torneys, agents and expert witnesses, 
even if the services were made avail-
able without charge or at a reduced 
rate to the applicant. 

(b) An award for the fee of an attor-
ney or agent under these rules shall 
not exceed $125 per hour, unless the 
Commission determines by regulation 
that an increase in the cost of living or 
a special factor, such as the limited 
availability of qualified attorneys or 
agents for Commission proceedings, 
justifies a higher fee. An award to com-
pensate an expert witness shall not ex-
ceed the highest rate at which the Sec-
retary pays expert witnesses. However, 
an award may include the reasonable 
expenses of the attorney, agent or wit-
ness as a separate item, if the attor-
ney, agent or witness ordinarily 
charges clients separately for such ex-
penses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the Commission 
shall consider the following: 

(1) If the attorney, agent, or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 

attorney, agent, or witness ordinarily 
perform services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, proj-
ect or similar matter prepared on be-
half of a party may be awarded, to the 
extent that the charge for the service 
does not exceed the prevailing rate for 
similar services, and the study or other 
matter was necessary for preparation 
of the applicant’s case. 

[46 FR 48080, Sept. 30, 1981, as amended at 62 
FR 35964, July 3, 1997] 

§ 2204.108 Delegation of authority. 
The Commission delegates to each 

judge authority to entertain and, sub-
ject to § 2204.309, take final action on 
applications for an award of fees and 
expenses arising from the OSH Act 
cases that are assigned to the judge 
under section 12(j) of the OSH Act, 29 
U.S.C. 661(i). However, the Commission 
retains its right to consider an applica-
tion for an award of fees and expenses 
without assignment to a judge or to as-
sign such an application to a judge 
other than the one to whom the under-
lying OSH Act case is assigned. When 
entertaining an application for an 
award of fees and expenses pursuant to 
this section, each judge is authorized 
to take any action that the Commis-
sion may take under this part, with the 
exception of actions provided in 
§§ 2204.309 and 2204.310. 

Subpart B—Information Required 
From Applicants 

§ 2204.201 Contents of application. 
(a) An application for an award of 

fees and expenses under the EAJA shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the Secretary that the ap-
plicant alleges was not substantially 
justified. The application also shall 
state the number of employees of the 
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applicant and describe briefly the type 
and purpose of its organization or busi-
ness. 

(b) The application also shall include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants). However, an applicant may 
omit this statement if : 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the 
case of a tax-exempt organization not 
required to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant’s belief that it 
qualifies under such section; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)). 

(c) The application shall state the 
amount of fees and expenses for which 
an award is sought. 

(d) The application also may include 
any other matters that the applicant 
wishes the Commission to consider in 
determining whether and in what 
amount an award should be made. 

(e) The application shall be signed by 
the applicant or an authorized officer 
or attorney of the applicant. It also 
shall contain or be accompanied by a 
written verification under oath or 
under penalty of perjury that the infor-
mation provided in the application is 
true. 

[46 FR 48080, Sept. 30, 1981, as amended at 52 
FR 5456, Feb. 23, 1987] 

§ 2204.202 Net worth exhibit. 
(a) Each applicant except a qualified 

tax-exempt organization or cooperative 
association shall provide with its appli-
cation a detailed exhibit showing the 
net worth of the applicant as of the 
date specified by § 2204.105(c). The ex-
hibit may be in any form convenient to 
the applicant that provides full disclo-
sure of the applicant’s assets and li-
abilities and is sufficient to determine 
whether the applicant qualifies under 
the standards in this part. The Com-
mission may require an applicant to 
file additional information to deter-
mine its eligibility for an award. 

(b)(1) The net worth exhibit shall be 
included in the public record of the 
proceeding except as provided in para-
graph (b)(2) of this section. 

(2) An applicant that objects to pub-
lic disclosure of information in any 
portion of the exhibit and believes 
there are legal grounds for withholding 
it from disclosure may submit that 
portion of the exhibit in a sealed enve-
lope labeled ‘‘Confidential Informa-
tion,’’ accompanied by a motion to 
withhold the informaion from public 
disclosure. The motion shall describe 
the information sought to be withheld 
and explain, in detail, why it falls 
within one or more of the specific ex-
emptions from mandatory disclosure 
under the Freedom of Information Act, 
5 U.S.C. 552(b)(1)–(9), why public disclo-
sure of the information would ad-
versely affect the applicant, and why 
disclosure is not required in the public 
interest. The material in question shall 
be served on the Secretary but need 
not be served on any other party to the 
proceeding. If the Commission finds 
that the information should not be 
withheld from disclosure, it shall be 
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the Com-
mission’s procedures under the Free-
dom of Information Act, part 2201. 

§ 2204.203 Documentation of fees and 
expenses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, engineering report, 
test, project or similar matter, for 
which an award is sought. A separate 
itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the ap-
plication, showing the hours spent in 
connection with the proceeding by each 
individual, a description of the specific 
services performed, the rate at which 
each fee has been computed, any ex-
penses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by 
the applicant or by any other person or 
entity for the services provided. The 
Commission may require the applicant 
to provide vouchers, receipts, or other 
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