
331 

Pension and Welfare Benefits Admin., Labor § 2509.75–5 

party in interest with respect to a plan cov-
ering its employees. 

The Department of Labor emphasized that 
an investment adviser, principal underwriter 
or investment company which is a fiduciary 
by virtue of section 3(21)(A) of the Act is sub-
ject to the fiduciary responsibility provi-
sions of part 4 of title I of the Act, including 
those relating to fiduciary duties under sec-
tion 404. 

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–4 Interpretive bulletin relat-
ing to indemnification of fidu-
ciaries. 

On June 4, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
4, announcing the Department’s interpreta-
tion of section 410(a) of the Employee Retire-
ment Income Security Act of 1974, insofar as 
that section relates to indemnification of fi-
duciaries. Section 410(a) states, in relevant 
part, that ‘‘any provision in an agreement or 
instrument which purports to relieve a fidu-
ciary from responsibility or liability for any 
responsibility, obligation, or duty under this 
part shall be void as against public policy.’’ 

The Department of Labor interprets this 
section to permit indemnification agree-
ments which do not relieve a fiduciary of re-
sponsibility or liability under part 4 of title 
I. Indemnification provisions which leave the 
fiduciary fully responsible and liable, but 
merely permit another party to satisfy any 
liability incurred by the fiduciary in the 
same manner as insurance purchased under 
section 410(b)(3), are therefore not void under 
section 410(a). 

Examples of such indemnification provi-
sions are: 

(1) Indemnification of a plan fiduciary by 
(a) an employer, any of whose employees are 
covered by the plan, or an affiliate (as de-
fined in section 407(d)(7) of the Act) of such 
employer, or (b) an employee organization, 
any of whose members are covered by the 
plan; and 

(2) Indemnification by a plan fiduciary of 
the fiduciary’s employees who actually per-
form the fiduciary services. 

The Department of Labor interprets sec-
tion 410(a) as rendering void any arrange-
ment for indemnification of a fiduciary of an 
employee benefit plan by the plan. Such an 
arrangement would have the same result as 
an exculpatory clause, in that it would, in ef-
fect, relieve the fiduciary of responsibility 
and liability to the plan by abrogating the 
plan’s right to recovery from the fiduciary 
for breaches of fiduciary obligations. 

While indemnification arrangements do 
not contravene the provisions of section 
410(a), parties entering into an indemnifica-
tion agreement should consider whether the 

agreement complies with the other provi-
sions of part 4 of title I of the Act and with 
other applicable laws. 

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–5 Questions and answers re-
lating to fiduciary responsibility. 

On June 25, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
5, containing questions and answers relating 
to certain aspects of the recently enacted 
Employee Retirement Income Security Act 
of 1974 (the ‘‘Act’’). 

Pending the issuance of regulations or 
other guidelines, persons may rely on the an-
swers to these questions in order to resolve 
the issues that are specifically considered. 
No inferences should be drawn regarding 
issues not raised which may be suggested by 
a particular question and answer or as to 
why certain questions, and not others, are 
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent 
legislation, regulations, court decisions, and 
interpretative bulletins must be considered. 
To the extent that plans utilize or rely on 
these answers and the requirements of regu-
lations subsequently adopted vary from the 
answers relied on, such plans may have to be 
amended. 

An index of the questions and answers, re-
lating them to the appropriate sections of 
the Act, is also provided. 

INDEX 

KEY TO QUESTION PREFIXES 

D—Refers to Definitions. 
FR—Refers to Fiduciary Responsibility. 

Section No. Question No. 

3(21) ............................................. D–1. 
3(38) ............................................. FR–6, FR–7. 
402(a) ........................................... FR–1, FR–2, FR–3. 
402(b)(1) ....................................... FR–4, FR–5. 
402(c)(3) ....................................... FR–6, FR–7. 
404(a) ........................................... FR–10. 
405(a)(3) ....................................... FR–10. 
405(b)(1)(A) .................................. FR–10. 
406(a) ........................................... FR–9. 
409(a) ........................................... FR–10. 
412(a) ........................................... FR–8, FR–9. 

D–1 Q: Is an attorney, accountant, actuary 
or consultant who renders legal, accounting, 
actuarial or consulting services to an em-
ployee benefit plan (other than an invest-
ment adviser to the plan) a fiduciary to the 
plan solely by virtue of the rendering of such 
services, absent a showing that such consult-
ant (a) exercises discretionary authority or 
discretionary control respecting the manage-
ment of the plan, (b) exercises authority or 
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