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(i) Neither the fiduciary nor any af-
filiate of such fiduciary is such broker, 
dealer, or bank; and 

(ii) The instructions specify (A) the 
security to be purchased or sold, (B) a 
price range within which such security 
is to be purchased or sold, or, if such 
security is issued by an open-end in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1, et seq.), a price which is 
determined in accordance with Rule 
22c–1 under the Investment Company 
Act of 1940 (17 CFR 270.22c–1), (C) a 
time span during which such security 
may be purchased or sold (not to ex-
ceed five business days), and (D) the 
minimum or maximum quantity of 
such security which may be purchased 
or sold within such price range, or, in 
the case of a security issued by an 
open-end investment company reg-
istered under the Investment Company 
Act of 1940, the minimum or maximum 
quantity of such security which may be 
purchased or sold, or the value of such 
security in dollar amount which may 
be purchased or sold, at the price re-
ferred to in paragraph (d)(1)(ii)(B) of 
this section. 

(2) A person who is a broker-dealer, 
reporting dealer, or bank which is a fi-
duciary with respect to an employee 
benefit plan solely by reason of the 
possession or exercise of discretionary 
authority or discretionary control in 
the management of the plan or the 
management or disposition of plan as-
sets in connection with the execution 
of a transaction or transactions for the 
purchase or sale of securities on behalf 
of such plan which fails to comply with 
the provisions of paragraph (d)(1) of 
this section, shall not be deemed to be 
a fiduciary regarding any assets of the 
plan with respect to which such 
broker-dealer, reporting dealer or bank 
does not have any discretionary au-
thority, discretionary control or dis-
cretionary responsibility, does not ex-
ercise any authority or control, does 
not render investment advice (as de-
fined in paragraph (c)(1) of this section) 
for a fee or other compensation, and 
does not have any authority or respon-
sibility to render such investment ad-
vice, provided that nothing in this 
paragraph shall be deemed to: 

(i) Exempt such broker-dealer, re-
porting dealer, or bank from the provi-
sions of section 405(a) of the Act con-
cerning liability for fiduciary breaches 
by other fiduciaries with respect to any 
assets of the plan; or 

(ii) Exclude such broker-dealer, re-
porting dealer, or bank from the defini-
tion, of the term ‘‘party in interest’’ 
(as set forth in section 3(14)(B) of the 
Act) with respect to any assets of the 
plan. 

(e) Affiliate and control. (1) For pur-
poses of paragraphs (c) and (d) of this 
section, an ‘‘affiliate’’ of a person shall 
include: 

(i) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with such person; 

(ii) Any officer, director, partner, 
employee or relative (as defined is sec-
tion 3(15) of the Act) of such person; 
and 

(iii) Any corporation or partnership 
of which such person is an officer, di-
rector or partner. 

(2) For purposes of this paragraph, 
the term ‘‘control’’ means the power to 
exercise a controlling influence over 
the management or policies of a person 
other than an individual. 

[40 FR 50843, Oct. 31, 1975] 

§ 2510.3–37 Multiemployer plan. 
(a) General. Section 3(37) of the Act 

contains in paragraphs (a)(i)–(iv) a 
number of criteria which an employee 
benefit plan must meet in order to be a 
multiemployer plan under the Act. 
Section 3(37) also provides that the 
Secretary may prescribe by regulation 
other requirements in addition to those 
contained in paragraphs (a)(i)–(iv). The 
purpose of this regulation is to estab-
lish such requirements. 

(b) Plans in existence before the effec-
tive date. (1) A plan in existence before 
September 2, 1974, will be considered a 
multiemployer plan if it satisfies the 
requirements of section 3(37)(A)(i)–(iv) 
of the Act. 

(2) For purposes of this section, a 
plan is considered to be in existence if: 

(i)(A) The plan was reduced to writ-
ing and adopted by the participating 
employers and the employee organiza-
tion (including, in the case of a cor-
porate employer, formal approval by an 
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employer’s board of directors or share-
holders, if required), even though no 
amounts had been contributed under 
the plan, and 

(B) The plan has not been termi-
nated; or 

(ii)(A) There was a legally enforce-
able agreement to establish such a plan 
signed by the employers and the em-
ployee organization, and 

(B) The contributions to be made to 
the plan were set forth in the agree-
ment. 

(iii) If a plan was in existence within 
the meaning of paragraph (b)(2)(i) or 
(ii) of this section, any other plan with 
which such existing plan is merged or 
consolidated shall also be considered to 
be in existence. 

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)–(iv) of the 
Act, a multiemployer plan established 
on or after September 2, 1974, must 
meet the requirement that it was es-
tablished for a substantial business 
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee 
benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business 
purpose existed for the establishment 
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose: 

(1) The extent to which the plan is 
maintained by a substantial number of 
unaffiliated contributing employers 
and covers a substantial portion of the 
trade, craft or industry in terms of em-
ployees or a substantial number of the 
employees in the trade, craft or indus-
try in a locality or geographic area; 

(2) The extent to which the plan pro-
vides benefits more closely related to 
years of service within the trade, craft 
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer 
maintaining the plan is generally 
short-term although service in the 
trade, craft or industry is generally 
long-term; 

(3) The extent to which collective 
bargaining takes place on matters 
other than employee benefit plans be-
tween the employee organization and 

the employers maintaining the plan; 
and 

(4) The extent to which the adminis-
trative burden and expense of providing 
benefits through single employer plans 
would be greater than through a multi-
employer plan. 

[40 FR 52008, Nov. 7, 1975] 

2510.3–38 Filing requirements for 
State registered investment advis-
ers to be investment managers. 

(a) General. Section 3(38) of the Act 
sets forth the criteria for a fiduciary to 
be an investment manager for purposes 
of section 405 of the Act. Subparagraph 
(B)(ii) of section 3(38) of the Act pro-
vides that, in the case of a fiduciary 
who is not registered under the Invest-
ment Advisers Act of 1940 by reason of 
paragraph (1) of section 203A(a) of such 
Act, the fiduciary must be registered 
as an investment adviser under the 
laws of the State in which it maintains 
its principal office and place of busi-
ness, and, at the time the fiduciary 
files registration forms with such State 
to maintain the fiduciary’s registra-
tion under the laws of such State, also 
files a copy of such forms with the Sec-
retary of Labor. The purpose of this 
section is to set forth the exclusive 
means for investment advisers to sat-
isfy the filing obligation with the Sec-
retary described in subparagraph (B)(ii) 
of section 3(38) of the Act. 

(b) Filing requirement. To satisfy the 
filing requirement with the Secretary 
in section 3(38)(B)(ii) of the Act, a fidu-
ciary must be registered as an invest-
ment adviser with the State in which it 
maintains its principal office and place 
of business and file through the Invest-
ment Adviser Registration Depository 
(IARD), in accordance with applicable 
IARD requirements, the information 
required to be registered and maintain 
the fiduciary’s registration as an in-
vestment adviser in such State. Sub-
mitting to the Secretary investment 
adviser registration forms filed with a 
State does not constitute compliance 
with the filing requirement in section 
3(38)(B)(ii) of the Act. 

(c) Definitions. For purposes of this 
section, the term ‘‘Investment Adviser 
Registration Depository’’ or ‘‘IARD’’ 
means the centralized electronic depos-
itory described in 17 CFR 275.203–1. 
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