Pension and Welfare Benefits Admin., Labor

employer’s board of directors or share-
holders, if required), even though no
amounts had been contributed under
the plan, and

(B) The plan has not been termi-
nated; or

(if)(A) There was a legally enforce-
able agreement to establish such a plan
signed by the employers and the em-
ployee organization, and

(B) The contributions to be made to
the plan were set forth in the agree-
ment.

(iii) If a plan was in existence within
the meaning of paragraph (b)(2)(i) or
(ii) of this section, any other plan with
which such existing plan is merged or
consolidated shall also be considered to
be in existence.

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)-(iv) of the
Act, a multiemployer plan established
on or after September 2, 1974, must
meet the requirement that it was es-
tablished for a substantial business
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee
benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business
purpose existed for the establishment
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose:

(1) The extent to which the plan is
maintained by a substantial number of
unaffiliated contributing employers
and covers a substantial portion of the
trade, craft or industry in terms of em-
ployees or a substantial number of the
employees in the trade, craft or indus-
try in a locality or geographic area;

(2) The extent to which the plan pro-
vides benefits more closely related to
years of service within the trade, craft
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer
maintaining the plan is generally
short-term although service in the
trade, craft or industry is generally
long-term;

(3) The extent to which collective
bargaining takes place on matters
other than employee benefit plans be-
tween the employee organization and
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the employers maintaining the plan;
and

(4) The extent to which the adminis-
trative burden and expense of providing
benefits through single employer plans
would be greater than through a multi-
employer plan.

[40 FR 52008, Nov. 7, 1975]

2510.3-38 Filing requirements for
State registered investment advis-
ers to be investment managers.

(a) General. Section 3(38) of the Act
sets forth the criteria for a fiduciary to
be an investment manager for purposes
of section 405 of the Act. Subparagraph
(B)(ii) of section 3(38) of the Act pro-
vides that, in the case of a fiduciary
who is not registered under the Invest-
ment Advisers Act of 1940 by reason of
paragraph (1) of section 203A(a) of such
Act, the fiduciary must be registered
as an investment adviser under the
laws of the State in which it maintains
its principal office and place of busi-
ness, and, at the time the fiduciary
files registration forms with such State
to maintain the fiduciary’s registra-
tion under the laws of such State, also
files a copy of such forms with the Sec-
retary of Labor. The purpose of this
section is to set forth the exclusive
means for investment advisers to sat-
isfy the filing obligation with the Sec-
retary described in subparagraph (B)(ii)
of section 3(38) of the Act.

(b) Filing requirement. To satisfy the
filing requirement with the Secretary
in section 3(38)(B)(ii) of the Act, a fidu-
ciary must be registered as an invest-
ment adviser with the State in which it
maintains its principal office and place
of business and file through the Invest-
ment Adviser Registration Depository
(IARD), in accordance with applicable
IARD requirements, the information
required to be registered and maintain
the fiduciary’s registration as an in-
vestment adviser in such State. Sub-
mitting to the Secretary investment
adviser registration forms filed with a
State does not constitute compliance
with the filing requirement in section
3(38)(B)(ii) of the Act.

(c) Definitions. For purposes of this
section, the term ‘‘Investment Adviser
Registration Depository’” or “lIARD”
means the centralized electronic depos-
itory described in 17 CFR 275.203-1.
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(d) Cross reference. Information for in-
vestment advisers on how to file
through the IARD is available on the
Securities and Exchange Commission
website at ‘““www.sec.gov/iard.”

[69 FR 52125, Aug. 24, 2004]

§2510.3-40 Plans Established or Main-
tained Under or Pursuant to Collec-
tive Bargaining Agreements Under
Section 3(40)(A) of ERISA.

(a) Scope and purpose. Section 3(40)(A)
of the Employee Retirement Income
Security Act of 1974 (ERISA) provides
that the term “multiple employer wel-
fare arrangement”” (MEWA) does not
include an employee welfare benefit
plan that is established or maintained
under or pursuant to one or more
agreements that the Secretary of
Labor (the Secretary) finds to be col-
lective bargaining agreements. This
section sets forth criteria that rep-
resent a finding by the Secretary
whether an arrangement is an em-
ployee welfare benefit plan established
or maintained under or pursuant to one
or more collective bargaining agree-
ments. A plan is established or main-
tained under or pursuant to collective
bargaining if it meets the criteria in
this section. However, even if an entity
meets the criteria in this section, it
will not be an employee welfare benefit
plan established or maintained under
or pursuant to a collective bargaining
agreement if it comes within the exclu-
sions in the section. Nothing in or pur-
suant to this section shall constitute a
finding for any purpose other than the
exception for plans established or
maintained under or pursuant to one or
more collective bargaining agreements
under section 3(40) of ERISA. In a par-
ticular case where there is an attempt
to assert state jurisdiction or the ap-
plication of state law with respect to a
plan or other arrangement that alleg-
edly is covered under Title | of ERISA,
the Secretary has set forth a procedure
for obtaining individualized findings at
29 CFR part 2570, subpart H.

(b) General criteria. The Secretary
finds, for purposes of section 3(40) of
ERISA, that an employee welfare ben-
efit plan is “‘established or maintained
under or pursuant to one or more
agreements which the Secretary finds
to be collective bargaining agree-

29 CFR Ch. XXV (7-1-05 Edition)

ments’’ for any plan year in which the
plan meets the criteria set forth in
paragraphs (b)(1), (2), (3), and (4) of this
section, and is not excluded under
paragraph (c) of this section.

(1) The entity is an employee welfare
benefit plan within the meaning of sec-
tion 3(1) of ERISA.

(2) At least 85% of the participants in
the plan are:

(1) Individuals employed under one or
more agreements meeting the criteria
of paragraph (b)(3) of this section,
under which contributions are made to
the plan, or pursuant to which cov-
erage under the plan is provided;

(if) Retirees who either participated
in the plan at least five of the last 10
years preceding their retirement, or

(A) Are receiving benefits as partici-
pants under a multiemployer pension
benefit plan that is maintained under
the same agreements referred to in
paragraph (b)(3) of this section, and

(B) Have at least five years of service
or the equivalent under that multiem-
ployer pension benefit plan;

(iii) Participants on extended cov-
erage under the plan pursuant to the
requirements of a statute or court or
administrative agency decision, includ-
ing but not limited to the continuation
coverage requirements of the Consoli-
dated Omnibus Budget Reconciliation
Act of 1985, sections 601-609, 29 U.S.C.
1169, the Family and Medical Leave
Act, 29 U.S.C. 2601 et seq., the Uni-
formed Services Employment and Re-
employment Rights Act of 1994, 38
U.S.C. 4301 et seq., or the National
Labor Relations Act, 29 U.S.C. 158(a)(5);

(iv) Participants who were active
participants and whose coverage is oth-
erwise extended under the terms of the
plan, including but not limited to ex-
tension by reason of self-payment, hour
bank, long or short-term disability,
furlough, or temporary unemployment,
provided that the charge to the indi-
vidual for such extended coverage is no
more than the applicable premium
under section 604 of the Act;

(v) Participants whose coverage
under the plan is maintained pursuant
to a reciprocal agreement with one or
more other employee welfare benefit
plans that are established or main-
tained under or pursuant to one or
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