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the meaning of section 206(d)(3) of the
Act and a ‘“‘qualified beneficiary’ with-
in the meaning of section 607(3) of the
Act) who—

(A) Except as provided in paragraph
(©)(2)(ii) (B) of this section, has affirm-
atively consented, in electronic or non-
electronic form, to receiving docu-
ments through electronic media and
has not withdrawn such consent;

(B) In the case of documents to be
furnished through the Internet or other
electronic communication network,
has affirmatively consented or con-
firmed consent electronically, in a
manner that reasonably demonstrates
the individual’s ability to access infor-
mation in the electronic form that will
be used to provide the information that
is the subject of the consent, and has
provided an address for the receipt of
electronically furnished documents;

(C) Prior to consenting, is provided,
in electronic or non-electronic form, a
clear and conspicuous statement indi-
cating:

(1) The types of documents to which
the consent would apply;

(2) That consent can be withdrawn at
any time without charge;

(3) The procedures for withdrawing
consent and for updating the partici-
pant’s, beneficiary’s or other individ-
ual’s address for receipt of electroni-
cally furnished documents or other in-
formation;

(4) The right to request and obtain a
paper version of an electronically fur-
nished document, including whether
the paper version will be provided free
of charge; and

(5) Any hardware and software re-
quirements for accessing and retaining
the documents; and

(D) Following consent, if a change in
hardware or software requirements
needed to access or retain electronic
documents creates a material risk that
the individual will be unable to access
or retain electronically furnished docu-
ments:

(1) Is provided with a statement of
the revised hardware or software re-
quirements for access to and retention
of electronically furnished documents;

(2) Is given the right to withdraw
consent without charge and without
the imposition of any condition or con-

§2520.104b-2

sequence that was not disclosed at the
time of the initial consent; and

(3) Again consents, in accordance
with the requirements of paragraph
(©)(2)(ii)(A) or paragraph (c)(2)(ii)(B) of
this section, as applicable, to the re-
ceipt of documents through electronic
media.

(d) Participant and beneficiary status
for purposes of section 101(a) and 104(b)(1)
of the Act and subpart F of this part. See
§§2510.3-3(d)(1), 2510.3-3(d)(2) and 2520.3-
3(d)(3) of this chapter.

(e) Limitations. This section does not
apply to disclosures required under
provisions of part 2 and part 3 of the
Act over which the Secretary of the
Treasury has interpretative and regu-
latory authority pursuant to Reorga-
nization Plan No. 4 of 1978.

(Approved by the Office of Management and
Budget under control number 1210-0039)

[42 FR 37186, July 19, 1977, as amended at 62
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7,
1997; 67 FR 777, Jan. 7, 2002; 67 FR 17275, Apr.
9, 2002]

§2520.104b—2 Summary plan descrip-
tion.

(a) Obligation to furnish. Under the
authority of sections 104(b)(1) and
104(c) of the Act, the plan adminis-
trator of an employee benefit plan sub-
ject to the provisions of part 1 of title
I shall furnish a copy of the summary
plan description and a statement of
ERISA rights as provided in §2520.102-
3(t), to each participant covered under
the plan (as defined in §2510.3-3(d)), and
each beneficiary receiving benefits
under a pension plan on or before the
later of:

(1) The date which is 90 days after the
employee becomes a participant, or (in
the case of a beneficiary receiving ben-
efits under a pension plan) within 90
days after he or she first receives bene-
fits, except as provided in §2520.104b-
4(a), or,

(2) Within 120 days after the plan be-
comes subject to part 1 of title I.

(3)(i) A plan becomes subject to part
1 of title | on the first day on which an
employee is credited with an hour of
service under §2530.200b-2 or §2530.200b—
3. Where a plan is made prospectively
effective to take effect after a certain
date or after a condition is satisfied,
the day upon which the plan becomes
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subject to part 1 of title | is the day
after such date or condition is satis-
fied. Where a plan is adopted with a
retroactive effective date, the 120 day
period begins on the day after the plan
is adopted. Where a plan is made retro-
actively effective dependent on a con-
dition, the day on which the plan be-
comes subject to part 1 of title | is the
day after the day on which the condi-
tion is satisfied. Where a plan is made
retroactively effective subject to a con-
tingency which may or may not occur
in the future, the day on which the
plan becomes subject to part 1, title |
is the day after the day on which the
contingency occurs.

(ii) Examples: Company A is negoti-
ating the purchase of Company B. On
September 1, 1978, as part of the nego-
tiations, Company A adopts a pension
plan covering the employees of Com-
pany B, contingent on the successful
conclusion of its negotiations to pur-
chase Company B. The plan provides
that it shall take effect on the first day
of the calendar year in which the pur-
chase is concluded. On February 1, 1979,
the negotiations conclude with Com-
pany A’s purchase of Company B. The
plan therefore becomes effective on
February 1, 1979, retroactive to Janu-
ary 1, 1979. The summary plan descrip-
tion must be filed and disclosed no
later than 120 days after February 1,
1979.

(b) Periods for furnishing updated sum-
mary plan description. (1) For purposes
of the requirement to furnish the up-
dated summary plan description to
each participant and each beneficiary
receiving benefits under the plan (other
than beneficiaries receiving benefits
under a welfare plan) required by sec-
tion 104(b)(1) of the Act, the adminis-
trator of an employee benefit plan
shall furnish such updated summary
plan description no later than 210 days
following the end of the plan year
which occurs five years after the last
date a change in the information re-
quired to be disclosed by section 102 or
29 CFR 2520.102-3 would have been re-
flected in the most recently distributed
summary plan description (or updated
summary plan description) as described
in section 102 of the Act.

(2) In the case of a plan to which no
amendments have been made between
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the end of the time period covered by
the last distributed summary plan de-
scription (or updated summary plan de-
scription), described in section 102 of
the Act, and the next occurring appli-
cable date described in paragraph (b)(1)
of this section, for purposes of the re-
quirement to furnish the updated sum-
mary plan description to each partici-
pant, and to each beneficiary receiving
benefits under the plan (other than
beneficiaries receiving benefits under a
welfare plan), required by section
104(b)(1) of the Act, the administrator
of an employee benefit plan shall fur-
nish such updated summary plan de-
scription no later than 210 days fol-
lowing the end of the plan year which
occurs ten years after the last date a
change in the information required to
be disclosed by section 102 or 29 CFR
2520.102-3 would have been reflected in
the most recently distributed summary
plan description (or updated summary
plan description), as described in sec-
tion 102 of the Act.

(c)-(f) [Reserved]

(g) Terminated plans. (1) If, on or be-
fore the date by which a plan is re-
quired to furnish a summary plan de-
scription or updated summary plan de-
scription to participants and pension
plan beneficiaries under this section,
the plan has terminated within the
meaning of paragraph (g)(2) of this sec-
tion, the administrator of such plan is
not required to furnish to participants
covered under the plan or to bene-
ficiaries receiving benefits under the
plan a summary plan description.

(2) For purposes of this section, a
plan shall be considered terminated if:

(i) In the case of an employee pension
benefit plan, all distributions to par-
ticipants and beneficiaries have been
completed; and

(ii) In the case of an employee wel-
fare benefit plan, no claims can be in-
curred which will result in a liability
of the plan to pay benefits. A claim is
incurred upon the occurrence of the
event or condition from which the
claim arises (whether or not discov-
ered).

(h) [Reserved]

(i) Style and format of the summary
plan description. See §2520.102-2.

(J) Contents of the summary plan de-
scription. See §2520.102-3.
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(k) Option for different summary plan
descriptions. See §2520.102-4; §2520.104-
26; and §2520.104-27.

() Employee benefit plan—participant
covered under a plan. See §2510.3-3(d).

[42 FR 37187, July 19, 1977, as amended at 45
FR 14032, Mar. 4, 1980; 48 FR 1714, Jan. 14,
1983; 61 FR 33849, 33850, July 1, 1996; 67 FR 777,
Jan. 7, 2002]

§2520.104b-3 Summary of material
modifications to the plan and
changes in the information re-
quired to be included in the sum-
mary plan description.

(a) The administrator of an employee
benefit plan subject to the provisions
of part 1 of title | of the Act shall, in
accordance with §2520.104b-1(b), furnish
a summary description of any material
modification to the plan and any
change in the information required by
section 102(b) of the Act and §2520.102—
3 of these regulations to be included in
the summary plan description to each
participant covered under the plan and
each beneficiary receiving benefits
under the plan. Except as provided in
paragraph (d) of this section, the plan
administrator shall furnish this sum-
mary, written in a manner calculated
to be understood by the average plan
participant, not later than 210 days
after the close of the plan year in
which the modification or change was
adopted. This disclosure date is not af-
fected by retroactive application to a
prior plan year of an amendment which
makes a material modification to the
plan; a modification does not occur be-
fore it is adopted. For example, a cal-
endar year plan adopts a modification
in April, 1978. The modification, by its
terms, applies retroactively to the 1977
plan year. A summary description of
the material modification is furnished
on or before July 29, 1979. A plan which
adopts an amendment which makes a
material modification to the plan
which takes effect on a date in the fu-
ture must disclose a summary of that
modification within 210 days after the
close of the plan year in which the
modification or change is adopted.
Under the authority of sections
104(a)(3) and 110 of the Act, a summary
description of a material modification
or change is not required to be dis-
closed if it is rescinded or otherwise
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does not take effect. For example, a
calendar year plan adopts a modifica-
tion in June, 1978. The modification, by
its terms, becomes effective beginning
in plan year 1979. Before the beginning
of plan year 1979, the prospective modi-
fication is withdrawn. No summary of
the material modification is required
to be disclosed.

(b) The summary of material modi-
fications to the plan or changes in in-
formation required to be included in
the summary plan description need not
be furnished separately if the changes
or modifications are described in a
timely summary plan description. For
example, a calendar year plan adopts a
material modification on June 3, 1976.
The modification is incorporated in a
summary plan description furnished on
July 15, 1977. No separate summary of
the material modification is furnished.
The plan adopts another material
modification September 15, 1977. A sep-
arate summary of the modification is
furnished on or before July 29, 1978.

(c) The copy of the summary plan de-
scription furnished in accordance with
§§2520.104b-2(a)(1)(i) and  2520.104b-4
shall be acompanied by all summaries
of material modifications or changes in
information required to be included in
the summary plan description which
have not been incorporated into that
summary plan description.

(d) Special rule for group health plans—
(1) General. Except as provided in para-
graph (d)(2) of this section, the admin-
istrator of a group health plan, as de-
fined in section 733(a)(1) of the Act,
shall furnish to each participant cov-
ered under the plan a summary, writ-
ten in a manner calculated to be under-
stood by the average plan participant,
of any modification to the plan or
change in the information required to
be included in the summary plan de-
scription, within the meaning of para-
graph (a) of this section, that is a ma-
terial reduction in covered services or
benefits not later than 60 days after
the date of adoption of the modifica-
tion or change.

(2) 90-day alternative rule. The admin-
istrator of a group health plan shall
not be required to furnish a summary
of any material reduction in covered
services or benefits within the 60-day
period described in paragraph (d)(1) of
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