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(2) Authority to manage, acquire or
dispose of assets of the plan is dele-
gated to one or more investment man-
agers (within the meaning of section
3(38) of the Act) pursuant to section
402(c)(3) of the Act.

[47 FR 21247, May 18, 1982]

§2550.403b-1 Exemptions from trust
requirement.

(a) Statutory exemptions. The require-
ments of section 403(a) of the Act and
section 403a-1 shall not apply—

(1) To any assets of a plan which con-
sist of insurance contracts or policies
issued by an insurance company quali-
fied to do business in a State;

(2) To any assets of such an insurance
company or any assets of a plan which
are held by such an insurance com-
pany;

(3) To a plan—

(i) Some or all of the participants of
which are employees described in sec-
tion 401(c)(1) of the Internal Revenue
Code of 1954; or

(ii) Which consists of one or more in-
dividual retirement accounts described
in section 408 of the Internal Revenue
Code of 1954. To the extent that such
plan’s assets are held in one or more
custodial accounts which qualify under
section 401(f) or 408(h) of such Code,
whichever is applicable;

(4) To a contract established and
maintained under section 403(b) of the
Internal Revenue Code of 1954 to the
extent that the assets of the contract
are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of
such Code.

(5) To any plan, fund or program
under which an employer, all of whose
stock is directly or indirectly owned by
employees, former employees or their
beneficiaries, proposes through an un-
funded arrangement to compensate re-
tired employees for benefits which
were forfeited by such employees under
a pension plan maintained by a former
employer prior to the date such pen-
sion plan became subject to the Act.

[47 FR 21247, May 18, 1982]

§2550.404a-1 Investment duties.

(a) In general. Section 404(a)(1)(B) of
the Employee Retirement Income Se-
curity Act of 1974 (the Act) provides, in
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part, that a fiduciary shall discharge
his duties with respect to a plan with
the care, skill, prudence, and diligence
under the circumstances then pre-
vailing that a prudent man acting in a
like capacity and familiar with such
matters would use in the conduct of an
enterprise of a like character and with
like aims.

(b) Investment duties. (1) With regard
to an investment or investment course
of action taken by a fiduciary of an
employee benefit plan pursuant to his
investment duties, the requirements of
section 404(a)(1)(B) of the Act set forth
in subsection (a) of this section are sat-
isfied if the fiduciary:

(i) Has given appropriate consider-
ation to those facts and circumstances
that, given the scope of such fidu-
ciary’s investment duties, the fiduciary
knows or should know are relevant to
the particular investment or invest-
ment course of action involved, includ-
ing the role the investment or invest-
ment course of action plays in that
portion of the plan’s investment port-
folio with respect to which the fidu-
ciary has investment duties; and

(i) Has acted accordingly.

(2) For purposes of paragraph (b)(1) of
this section, ‘‘appropriate consider-
ation’ shall include, but is not nec-
essarily limited to,

(i) A determination by the fiduciary
that the particular investment or in-
vestment course of action is reasonably
designed, as part of the portfolio (or,
where applicable, that portion of the
plan portfolio with respect to which
the fiduciary has investment duties),
to further the purposes of the plan,
taking into consideration the risk of
loss and the opportunity for gain (or
other return) associated with the in-
vestment or investment course of ac-
tion, and

(ii) Consideration of the following
factors as they relate to such portion
of the portfolio:

(A) The composition of the portfolio
with regard to diversification;

(B) The liquidity and current return
of the portfolio relative to the antici-
pated cash flow requirements of the
plan; and

(C) The projected return of the port-
folio relative to the funding objectives
of the plan.
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(3) An investment manager ap-
pointed, pursuant to the provisions of
section 402(c)(3) of the Act, to manage
all or part of the assets of a plan, may,
for purposes of compliance with the
provisions of paragraphs (b)(1) and (2)
of this section, rely on, and act upon
the basis of, information pertaining to
the plan provided by or at the direction
of the appointing fiduciary, if—

(i) Such information is provided for
the stated purpose of assisting the
manager in the performance of his in-
vestment duties, and

(if) The manager does not know and
has no reason to know that the infor-
mation is incorrect.

(c) Definitions. For purposes of this
section:

(1) The term investment duties means
any duties imposed upon, or assumed
or undertaken by, a person in connec-
tion with the investment of plan assets
which make or will make such person a
fiduciary of an employee benefit plan
or which are performed by such person
as a fiduciary of an employee benefit
plan as defined in section 3(21)(A)(i) or
(i) of the Act.

(2) The term investment course of ac-
tion means any series or program of in-
vestments or actions related to a fidu-
ciary’s performance of his investment
duties.

(3) The term plan means an employee
benefit plan to which title |1 of the Act
applies.

[44 FR 37225, June 26, 1979]

§2550.404a-2 Safe harbor for auto-
matic rollovers to individual retire-
ment plans.

(a) In general. (1) Pursuant to section
657(c) of the Economic Growth and Tax
Relief Reconciliation Act of 2001, Pub-
lic Law 107-16, June 7, 2001, 115 Stat. 38,
this section provides a safe harbor
under which a fiduciary of an employee
pension benefit plan subject to Title |
of the Employee Retirement Income
Security Act of 1974, as amended (the
Act), 29 U.S.C. 1001 et seq., will be
deemed to have satisfied his or her fi-
duciary duties under section 404(a) of
the Act in connection with an auto-
matic rollover of a mandatory distribu-
tion described in section 401(a)(31)(B) of
the Internal Revenue Code of 1986, as
amended (the Code). This section also

§2550.4040-2

provides a safe harbor for certain other
mandatory distributions not described
in section 401(a)(31)(B) of the Code.

(2) The standards set forth in this
section apply solely for purposes of de-
termining whether a fiduciary meets
the requirements of this safe harbor.
Such standards are not intended to be
the exclusive means by which a fidu-
ciary might satisfy his or her respon-
sibilities under the Act with respect to
rollovers of mandatory distributions
described in paragraphs (c) and (d) of
this section.

(b) Safe harbor. A fiduciary that
meets the conditions of paragraph (c)
or paragraph (d) of this section is
deemed to have satisfied his or her du-
ties under section 404(a) of the Act
with respect to both the selection of an
individual retirement plan provider
and the investment of funds in connec-
tion with the rollover of mandatory
distributions described in those para-
graphs to an individual retirement
plan, within the meaning of section
7701(a)(37) of the Code.

(c) Conditions. With respect to an
automatic rollover of a mandatory dis-
tribution described in section
401(a)(31)(B) of the Code, a fiduciary
shall qualify for the safe harbor de-
scribed in paragraph (b) of this section
if:

(1) The present value of the non-
forfeitable accrued benefit, as deter-
mined under section 411(a)(11) of the
Code, does not exceed the maximum
amount under section 401(a)(31)(B) of
the Code;

(2) The mandatory distribution is to
an individual retirement plan within
the meaning of section 7701(a)(37) of the
Code;

(3) In connection with the distribu-
tion of rolled-over funds to an indi-
vidual retirement plan, the fiduciary
enters into a written agreement with
an individual retirement plan provider
that provides:

(i) The rolled-over funds shall be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return, wheth-
er or not such return is guaranteed,
consistent with liquidity;

(ii) For purposes of paragraph (c)(3)(i)
of this section, the investment product
selected for the rolled-over funds shall

495



